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The Biological Basis of Commitment:
Does One Size Fit All?

June Carbone* & Naomi Cahn**

What does biology have to do with the
family? The historical temptation might have
been to say “everything.” There is certainly a
natural law tradition that sees the family as an
institution physically ordained for reproduction
with the unit of father, mother and child as both
“natural” and morally justified. Just as strong,
however, are competing forces that might argue
biology has “nothing” to do with the family.
That is, some modern theorists would certainly
argue that the family, particularly if defined in
terms of the union of one man and one woman
for life, is a social construct, and that family def-
initions and practices have varied enormously
over time, place and culture. Ironically, the
views of these theorists would resonate with
those of theologians who view the religiously-
conse crated family as the imposition of civi-
lized order on nature, with the marital ideal
rooted in a desire to constrain base (i.e., natu-
ral) sexual urges.

Modern developments have prompted a re-
examination of the dichotomies of biology and
society, nature and nurture — and the impor-
tance to the family of stability and commitment.
In our previous work, we have argued that the

mere availability of greater biological informa-
tion, of certainty rather than speculation over
paternity, for example, changes family dynam-
ics." Can a greater understanding of the biolog-
ical roots of human attachment also facilitate
our conscious efforts to strengthen the bonds
that hold us together? We believe that it can,
but the effort to do so is fraught with pitfalls.

At the outset, understanding of the biologi-
cal roots of intimate behavior is a complex un-
dertaking that involves the integration, at a
minimum, of evolutionary biology, evolutionary
psychology,> neuroscience, anthropology and
sociology. Evolutionary biology itself, moreo-
ver, could be termed the discipline “feminists
love to hate.” Evolutionary biology describes
theories that explain the persistence of certain
types of behavior in terms of presumed evolu-
tionary pressures or advantages, focusing on the
human mind. Evolutionary biologists assume
that behavior that maximizes the presence of
associated genes in the next generation is the
behavior most likely to persist.

Feminists and other critics have at least
three complaints.> The first is that such a sim-
plifying assumption concerning the perpetua-
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version of this paper and Alex Weddle and Jennie Winter for
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School. I would like to thank Todd Melnick for his research
assistance, and GW for its support. Both authors are
indebted to Helen Fisher for her thoughtful, generous
comments, and to Owen Jones for his encouragement. The
views expressed — and any possible errors — are of course
entirely our own.

1. June Carbone & Naomi Cahn, Which Ties Bind? Rede-
fining the Parent-Child Relationship in an Age of Genetic Cer-
tainty, 11 WM. & Mary B Rrs. J. 1011, 1019 (2003).

2. Evolutionary psychology involves applying principles of
evolutionary biology to the scientific study of the human
mind. Leda Cosmides and John Tooby, Evolutionary Psy-
chology: A Primer, Center for Evolutionary Psychology,
available at http://www.psych.ucsb.edu/research/cep/pri-
mer.html (last updated Jan. 13, 1997).

3. For a summary of feminists’ complaints, sce MARLENE
Zuk, SEXUAL SELECTIONS: WHAT WE CAN AND CAN'T
LEARN ABOUT SEX FROM ANIMALs 201 (Univ. of Cal. Press
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tion of genes invites “just so” stories. Given a
perception of greater male than female infidel-
ity, for example, it is easy to invent a story that
men stray because they have a larger number of
sperm to distribute compared to women’s more
limited number of eggs. Such an account may
be plausible; it is harder to know whether it is
“true.” Second, such analyses tend to lead to
the conclusion that gender is an essentialist
trait; men will inevitably betray their more
faithful mates, and efforts to change these out-
comes will be futile. Finally, feminists charge
that evolutionary biology leads to a variation of
the “naturalistic fallacy,” viz. the conclusion
that since this behavior has led to reproductive
success, it is normatively justifiable.

We believe it is possible to rescue evolu-
tionary biology from its critics. Many of these
complaints arise from simplistic or biased appli-
cations. No serious scholar, for example, argues
that all men betray their mates (much less that
all women are necessarily faithful), and the
more sophisticated application of evolutionary
theory describes gender differences as a dance
not a march: potential mates adopt majority
and minority strategies that shift over time. Im-
proved understandings of how evolutionary ad-
aptations affect human behavior, moreover,
need not imply moral acceptance of that behav-
ior.

Biology itself, however, offers an enticing
response. Evolutionary biology may have
started as speculation that attempted to explain
contemporary behavior in terms of our hunter-
gatherer origins, but a second field of study, the
modern study of neuroscience, offers the pros-
pect of identifying causes, and not just correla-
tions. It may be possible to show, for example,
that a given brain chemistry corresponds to
given gene sequences, and that this brain chem-
istry correlates with greater fidelity. In con-
trolled experiments, the right injection of chem-

WOMEN’S. RIGHTS LAW REPORTER [Vol. 25:223 2004)

icals can turn a faithful prairie vole into a
promiscuous cad.

The implications of these developments are
staggering. The most far reaching is the possi-
bility that we can not only identify the biologi-
cal roots of behavior, but change them. Think
Viagra. Commercials highlighting the problem
of erectile dysfunction have become a main-
stream event, and news stories suggest that in-
secure twenty-year-olds use Viagra to ensure
performance on dates. Francis Fukuyama has
raised the specter of parents choosing to elimi-
nate the possibility of gay or lesbian children,
and the Christian right is eager to advocate
“therapy” as the solution for “sinful” sexual
preferences.* The results of increasing biologi-
cal information need not, however, be so one-
dimensional. Modern studies indicate, for ex-
ample, that a better understanding of biology
underscores the interaction of nature and nur-
ture, not nature alone. Some conditions, like
addiction or depression, may involve both an
initial predisposition governed by genes, and a
priming of the underlying neurotransmitters by
particular stresses or events. Genes need not be
“us” but are mediated by experiences.’

In many ways, the biological basis of at-
tachment is a mystery. On the one hand, the
ability to form pair-bonds, that is, intense emo-
tional attachments to a single partner, appears
to distinguish homo sapiens from other pri-
mates. On the other hand, the quality, duration
and social role of these relationships vary sub-
stantially over time, place and culture. How
much of what we observe is a product of natural
inclination, and how much can be shaped by so-
cial norms and customs?

Evolutionary biologists provide a hypothe-
sis. They propose that the pair-bond arose dur-
ing the lengthy evolutionary period that set the
stage for the rise of modern humans. Many fe-
male primates, who overwhelmingly live in
tropical or semi-tropical forests, experience pe-

2002) (quoting Patty Gowaty). Zuk concludes her book with
the hope that “Darwinian feminism is an oxymoron no
longer.” Id. at 200. See also Katharine K. Baker, Gender,
Genes, and Choice: A Comparative Look at Feminism, Evolu-
tion, and Economics, 80 N.C. L. Rev. 484-85 (2002).

4. Francis Fukuyama, Our PostTHUMAN FuTurE : Con-
SEQUENCES OF THE BIOTECHNOLOGY REvVOLUTION 39-40
(Farrar, Syaus & Giroux 2002).

5. See, e.g., Matr RipLEY, NATURE via NURTURE:
GENES, EXPERIENCE, & WHAT Makes Us HumMAN 268-69

(Harper Collins Publishers 2003) [hereinafter RIDLEY, Na-
TURE ViA NURTURE]. See also Owen D. Jones, Evolutionary
Analysis in Law: An Introduction and Application to Child
Abuse, 75 N.C.L. Rev. 1117, 1155 (1997) (stating that
“[a]sking whether a particular behavior is the product of na-
ture (genetic influences) or of nurture (environmental influ-
ences) is like asking whether the area of a field is determined
by its length or by its width.”).
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riods of estrus in which they may mate with
many males. They give birth to relatively more
mature offspring, and provide for their own
food. With the human transition from forest to
savanna, our hominid ancestors began to walk
upright, to bear less mature young at an earlier
stage of development, and to cooperate in the
provision of food. Evolutionary biologists sus-
pect that with these changes, which occurred
over a multi-million year period, came the loss
of estrus and the formation of pair-bonds that
facilitated the care and feeding of relatively
more dependent offspring and nursing mothers.
This transition occurred at the genetic and be-
havioral levels.

These insights do not fully answer the issue
of how long these bonds are primed to last.
Many evolutionary biologists focus on the pe-
riod of newborn dependence, which is at its
greatest during the two to four year period
hunter-gatherers were likely to nurse an infant
before conceiving another.® But human rela-
tionships frequently last longer than that. Does
biology play a role in the cycle as well?

Modern researchers are increasingly saying
yes. The neurochemical basis of sexual attrac-
tion differs from the neurochemistry of roman-
tic love, which in turn differs from that of long-
term attachment.” Sexual attraction may be
easily provoked, and easily overcome. The ca-
pacity for romantic love is virtually universal in
modern societies, but the feelings wane for rea-
sons rooted in the nature of the body’s reaction
to the neurochemicals associated with it.*> At-
tachment is another matter. It may be less in-
tense, but it is also subject to greater conscious
direction. Can human ceremonies, norms and
customs therefore affect its longevity? The an-
swer depends on a fuller understanding of just
what our natural inclinations may be and how
malleable they are.
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The final fields of study—anthropology
and sociology—therefore need to focus on the
evolution of social norms and customs. The
most striking (and mysterious) thing about the
evolution of homo sapiens is not and physical
attribute, but our capacity for coordinating
human interaction. Many speculate that we
owe the success of our species to intelligence,
language, and flexibility, and that these attrib-
utes came with the need to coordinate behav-
ior.” In our earlier article, we argued that while
the genetic link is useful in understanding pater-
nal investment in children, the nature of the
adult connections is also a significant factor.'
In examining adult commitment, we similarly
expect to find the quality and duration of rela-
tionships are far more the product of the social
conditions that produce them than any pre-
ordained “natural” order.

In this paper, we propose to take the grow-
ing insights that arise from the study of the biol-
ogy of attachment to frame the emerging policy
choices underlying the governance of adult rela-
tionships. We have chosen to focus, in particu-
lar, on the idea of commitment because we see
two developments operating in tandem: the bio-
logical understanding of attachment has been
expanding exponentially at a time of reexami-
nation of the importance of long-term family
stability. We believe that putting the two to-
gether—integrating biological understandings
with sociology—will lead to the conclusions
that the tendency to form pair-bonds is a deeply
ingrained part of the species, lifelong fidelity
cannot be expected on a widespread basis ab-
sent substantial coercion, and long term part-
nership, in Sarah Hrdy’s words, is a “compro-
mise that children win.”''! These conclusions,
however, will always leave some questions un-
answered so that they can do no more than
frame the unfolding policy debates. The ques-

6. It is widely believed that hunter-gatherers spaced their
children roughly four years apart, and the food supply in-
creased to the point where human societies could support
children born two years apart only with the rise of agricul-
ture. See JARED M. DiamMonD, GUNs, GERMS, AND STEEL:
TuE FaTEs oF Human Societies 89 (W.W. Norton & Co.
1999) (1997) [hereinafter DiAMOND].

7. See HELEN FisHER, WHY WE LovE: THE NATURE AND
CHemisTRY OF RoMmanTic Love 78-79 (Henry Holt and Co.
2004).

8. Id. at 204-05.

9. See GEOFFREY MILLER, THE MATING MIND: How SEX-
uAL CHoice SHAPED THE EvoLuTtioN oF HuMAN NATURE

402 (Doubleday 2000) [hereinafter MILLER] (stating that in-
telligence involves the ability to predict, manipulate and co-
ordinate behavior); see HELen E. FisHErR, THE SEx Con-
TrRACT: THE EvoLuTion oF HuMaN BEHAVIOR 187 (William
Morrow & Co., Inc. 1982) [hereinafter FisHER, THE SEX
ConNTRrRACT] (stating that through cortical language, humans
could discuss, plan, organize report, instruct, command, theo-
rize, and joke).

10. See Carbone & Cahn, supra note 1, at 1038-39.

11. SARAH BLAFFER HRDY, MOTHER NATURE: MATER-
NAL INsTINCTS AND How THEY SHAPE THE HUMAN SPECIES
230, 237-38 (2000) (The Ballantine Publishing Group 2000)
(1999) (citing research of Marion Petrie).
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tion of what policy choices work—and at what
price—can never be answered by biology alone.
A better understanding of the new scientific in-
sights can, however, underscore that the deter-
mination of what is “natural” produces complex
and varied answers, and the most natural of
human tendencies is the desire to reorder rather
than accept the workings of human society. Ac-
cordingly, in light of the developing understand-
ings of human pair-bonds from both the biologi-
cal and sociological perspectives, we suggest
various strategies that support long-term com-
mitment between adults.

I. EVOLUTIONARY METHOD

Evolutionary theory has been controversial
since Darwin. It is controversial, first, in its sug-
gestion that evolution happens at all, that
humans may be descended from apelike ances-
tors rather than created by God. But evolution-
ary theory is also suspect because it suggests
that we are the product of a script that some-
how determines our emotions, behavior and
fate, and limits our ability to create a more per-
fect world. Refining Darwin to create greater
understanding of the potential for human virtue
and to limit the extravagance of the claims for
evolutionary method has therefore been impor-
tant to its application to humans.'?> With these
refinements, evolutionary theory provides pow-
erful insights into the persistence of deeply-
rooted human behaviors. This section reviews
the methodology of evolutionary biology.

WOMEN’S RIGHTS LAW REPORTER |Vol. 25:223 2004]

A. Selections from Evolutionary Method:
Natural and Sexual™

Both supporters and opponents of evolu-
tionary method begin with Darwin’s startling
insight that only the most “fit” genes survive —
not necessarily the “best.”'* According to the
theory of natural selection, any adaptation that
provides a better chance of replication is likely
to perpetuate itself.'”> The modifications most
likely to be passed on do not necessarily benefit
the species as a whole, but the individual who
has them, and her children.'® Evolution thus
becomes a mechanistic, amoral theory of behav-
ior. The key to explaining the persistence of
animal traits lies not in their intrinsic benefits,
but in the link between a particular adaptation
and the advantages for successful reproduction.

For Darwin, an important second compo-
nent of evolution was the concept of sexual se-
lection, which involved both male/male compe-
tition for mates and female choice concerning
mates.”” He was initially mystified, for exam-
ple, as to why peacocks grew such large and on-
erous tails; his theory of sexual selection an-
swered that any adaptation that helps attract a
mate will endure, even if, contrary to the pre-
dictions of natural selection, it lowers the indi-
vidual’s prospects for survival.'® If the ability to
grow and carry a large tail is a marker of a
healthy animal, then mates selecting for the
presence of such a tail may be more likely to
bear young who survive. If their offspring sur-
vive at higher rates, females with a preference
for large tails will be ever more numerous in
succeeding generations, as will the number of
males with large tails. If the preference for
large tails then becomes an increasingly impor-

12. It is particularly important if evolutionary method is
going to have any relevance for feminists. See Zuk, supra
note 3.

13. Most of the evolutionary biology books we have read
are quite playful and punning; we have not resisted the
temptation, either.

14. See, e.g., DANIEL DENNETT, DARWIN’S DANGEROUS
IpEA: EVOLUTION AND THE MEANINGS OF LIFe (Simon &
Schuster 1996) [hereinafter DENNETT]; RICHARD DAWKINS,
THE SerrFisH GeNe 12 (Oxford University Press 1989)
(1976).

15. DENNETT, supra note 14, at 41. As Owen Jones points
out, genes that are better able to replicate themselves will
spread; reproduction, not survival, is more important at the
genetic level. See Jones, supra note 5, at 1140 (stating that
“only those traits helping individuals to improve their repro-
ductive success can proliferate. Inheritable traits that might
help the group or species to survive, at the expense of indi-

vidual gains to inclusive fitness, would generally diminish.”);
see generally Owen Jones and Timothy Goldsmith, Law and
Behavioral Biology, 105 Corum. L. Rev 405 (2005). Of
course, this does not mean that humans would have inevita-
bly evolved as we are now; the process of evolution is neutral
and could have taken many different directions. E.g., DEN-
NETT, supra note 14, at 56. Dennett argues that natural selec-
tion is an algorithm, with “substrate neutrality” (the underly-
ing procedure does not matter), “underlying mindlessness”
(extremely easy, idiot-proof steps), and “guaranteed results”
analogous to long division or computer programs. Id. at 50-
51.

16. MarT RipLEY, THE RED QUEEN: SEX AND THE
EvorutioN oF HuMAN NATURE 33-34 (Macmillan Publish-
ing Co. 1994) (1993) [hereinafter RibLEY, RED QUEEN].

17. See Zuk, supra note 3, at 6-7.

18. See id. at 5-7; MILLER, supra note 9, at 37.
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tant factor in mate selection, males with large
tails will enjoy a reproductive advantage, even
if the connection to health is tenuous.'” Mating
preferences may thus accelerate development
of traits that advertise “good” genes (including
perhaps, in humans, the development of larger
brains, language, art, and music) separate and
apart from such genes’ more immediate contri-
butions to the individual’s survival.?*®* Both
males and females may be active participants in
fostering adaptations in the opposite sex that
lead to reproductive advantage.

B. Applying Evolutionary Method to Humans

A century after Darwin’s initial publica-
tions, refinement of evolutionary theory has
helped spur application to human behavior. In
the mid-sixties, William D. Hamilton laid the
foundation for a broader view of reproductive
advantage with the idea of “inclusive fitness.”?!
Hamilton used the term “classic fitness” to refer
to the “individual’s direct success in passing on
genes through the production of offspring.”*
He contrasted the idea of “inclusive fitness,”
which theorized that “natural selection favors
characteristics that cause an organism’s genes to
be passed on, regardless of whether the organ-
ism produces offspring directly.”> An aunt
whose contributions to her nephews increase
the likelihood of their survival also increases
the likelihood that the portion of her nephews’
genes that are the same as hers will be present
in the next generation.”* Hamilton’s theory ex-
plains how altruistic behavior in kin might favor

227

the survival of one’s genes even if it did not di-
rectly involve the production of offspring.”

Robert Trivers developed three additional
ideas during the early seventies. Like Williams,
Trivers maintained that altruistic behavior is
likely to persist only if it contributes to the sur-
vival of the genes associated with it.>* Coopera-
tive behavior might be good for the group, but
bad for the individual if the individual - or
those of his genes located in others — did not
gain reproductive advantage.”” Trivers there-
fore argued that evolution would favor strate-
gies designed to produce “reciprocal altruism”
or cooperation between non-kin for mutual
benefit.”® Altruism could thus be expected to
go hand in glove with mechanisms for ensuring
reciprocity.

Second, Trivers developed a theory of pa-
rental investment that predicted that, for all
species, the sex that invests more in children
will be more discriminating in the selection of
mates while the sex that invests less will be
more competitive for sexual access to the high
investing sex.” In humans, the female must
ovulate, mate, gestate the embryo, and then
nurse the baby—a comparatively long-term
process—while men need only mate and ejacu-
late, a relatively short process. Accordingly,
males compete for access to the limited re-
source of females.*® Third, he maintained that
parents and children would often have conflicts
of interests concerning parental investment in
that child versus other relatives, including sib-
lings.”* Parents, for example, might wean (or

19. In a carefully controlled experiment, a researcher has
found that offspring whose fathers had the fanciest tails grew
faster and were more likely to survive than offspring of fa-
thers with plainer tails. Hrpy, supra note 11, at 38.

20. RipLEY, THE RED QUEEN, supra note 16, at 338-39.

21. William D. Hamilton, The Genetical Evolution of So-
cial Behavior, I and II, 7 JourRNAL OF THEORETICAL BIoL-
oGy 1 (1964).

22. Davip M. Buss, EvoLuTioNARY PsycHoLOGY: THE
NEw ScIENCE oF THE MIND 14 (Allyn and Bacon 2004).

23. Id.

24. See generally GEORGE C. WILLIAMS, ADAPTATION
AND NaTURAL SeELEcTION (Princeton University Press
1966). Building on Hamilton’s insights, Williams argues that
it was survival of the genes, not the group that mattered. He
maintained that adaptations favoring altruistic or self-sacri-
ficing behavior were likely to be replicated in succeeding
generations only if offspring with shared genes, such as
nieces and nephews, became more likely to survive as a re-
sult. Buss, supra note 22, at 15. It has been suggested that
any genes which might exist for homosexuality are similarly
passed on through relatives. See Zuk, supra note 3, at 179.

25. See JaArRep M. Diamonp, WHy 1s Sex Fun? THE
EvoruTtioN oF HumAN SExuaLrry 18 (Basic Books 1997)
[hereinafter DiamonD]. Sarah Hrdy emphasizes that even
among modern hunter-gatherers mortality rates are so high
that one half or more of all Kung women (a hunter-gatherer
group that continues to live in the Kalahari desert in south-
ern Africa) died childless despite giving birth to an average
of 3.5 children each. HrpY, supra note 11, at 7. Therefore,
contribution to the survival of a sister’s children might be ad-
vantageous even for an individual with children of her own.

26. Robert L. Trivers, The Evolution of Reciprocal Altru-
ism, 46 Q. Rev. or BioLocy 35, 35 (1971).

27. 1d.

28. Id.

29. Zuk, supra note 3, at 8-9.

30. See HrpY, supra note 11, at 37.

31. For further discussion of Trivers’s theory of parent-
child conflict, see id. at 426-28; Robert L. Trivers, Parental
Investment and Sexual Selection, in SEXUAL SELECTION AND
THE DESCENT OF MaN 136 (Bernard Campbell ed., 1972).
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insist that their mates wean) children who
would benefit from longer nursing in order to
have additional offspring.*

Biologists like Hamilton and Trivers devel-
oped their theories as general explanations of
evolutionary method, applicable to animals and
humans alike. Evolutionary biology relies on
these methods to identify the sources that have
shaped human thinking. The link between
animal and human behavior, genetic evolution
and psychological disposition had been there
since Darwin. Tooby and Cosmides observe
that:

Darwin took [a] . . . radical step to-

ward uniting the mental and physical

worlds, by showing how the mental
world—whatever it might be com-
posed of—arguably owed its complex
organization to the same process of
natural selection that explained the
physical organization of living things.

Psychology became united with the bi-

ological and hence evolutionary sci-

ences.”

Only with the refinement of evolutionary
theory, the increased sophistication in the ap-
proach to psychology, the greater understand-
ing of genetics and neuroscience, and a willing-
ness to examine the origins of human behavior
could evolutionary biology emerge as a sepa-
rate field. There was at least one major road
bump along the way.

WOMEN'S RIGHTS LAW REPORTER [Vol. 25:223 2004|

C. Going the Distance: Sociobiology to
Evolutionary biology

In 1975, entomologist Edward O. Wilson
energized the opposition to evolutionary theory
with publication of his book, Sociobiology: The
New Synthesis.>* Wilson’s career had been
spent studying ants, and most of the book ad-
dressed animal behavior. His “new synthesis”
argued that evolutionary theory should be used
to integrate the findings from cellular biology,
integrative neurophysiology, ethology, compar-
ative psychology, population biology, and be-
havioral ecology in order to explain everything
from the dominance of ant queens to the devel-
opment of religion and aesthetics. Wilson’s
bold claims, which seemed to treat human soci-
eties on the same terms as insect colonies,
largely dismissed the prevailing schools in the
social sciences and predicted the cannibaliza-
tion of psychology, managed to offend nearly
everyone. He simultaneously succeeded in
making his new field instantly visible and unit-
ing creationists, feminists, Marxists, and many
social scientists against it.**

Evolutionary biologists ever since have
taken care to distance themselves from Wilson-
style overstatement, and often from use of his
term “sociobiology.”*® In his 1999 textbook on
evolutionary psychology, David Buss empha-
sizes that much of the opposition to Wilson is
based on misunderstandings.”’” Buss character-
izes the first misunderstanding as “genetic de-
terminism,” either in the sense that genes con-
trol behavior to the exclusion of environment or

32. Robert L. Trivers, Parent-Offspring Conflict, 14 AMm.
ZooLogGisT 249, 251 (1974).

33. John Tooby & Leda Cosmides, Psychological Founda-
tions of Culture, in THE ADAPTED MIND: EVOLUTIONARY
PsYCHOLOGY AND THE GENERATION OF CULTURE 19, 20 (Je-
rome H. Barkow et al. eds. 1992).

34. EDWARD O. WiLsON, SocIOBIOLOGY: THE NEw Syn-
THESIS (Belknap Press 1975).

35. Even some members of his own department at
Harvard denounced Wilson. Buss, supra note 22, at 17. Bi-
ologists, sociobiologists, and evolutionary biologists have
written numerous books and articles contesting Wilson’s in-
sights. Nonetheless, a shift in psychology away from radical
behaviorism and toward greater research on cognitive func-
tioning has led to increased interest in the examination of the
evolutionary mechanisms. Id. at 32.

36. Wilson defined sociobiology as “the systematic study
of the biological basis of all social behavior,” and his term
clearly includes evolutionary psychology. Tooby and Cos-
mides, who may have been the first researchers to use the
term, argued that the expressed behavior of a human being

need not be directly related to genes, but the underlying psy-
chological mechanisms could be. So, to take a simple exam-
ple, the search for “genes for war” is bound to fail, but the
contrary dogmatic insistence that war is a pure product of
culture written on the blank slate of impressionable minds is
equally foolish. There could well be psychological mecha-
nism in the mind, placed there by natural selection acting in
the past upon sets of genes, that predispose most people to
react to some circumstances in warlike ways. Tooby and Cos-
mides called this evolutionary psychology.

RipLEY, NATURE viaA NURTURE, supra note 5, at 245.
David Buss defines evolutionary psychology in terms of the
four questions on which it focuses: (1) “Why is the mind de-
signed the way it is[?],” (2) “How is the human mind de-
signed[?],” (3) “What are the functions of its component parts
and their organized structure[?],” and (4) “How does input
form the current environment interact with the design of the
human mind to produce observable behavior?” Buss, supra
note 22, at 3 (italics in original).

37. Buss, supra note 22, at 32.
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men’s greater wealth and access to paid em-
ployment make single parenthood doable even
if two parent families continue, on average, to
confer greater advantages.”’’ Childbirth need
not lock women into long term dependence,
and with divorce, in most states, effectively
available for the asking, if couples are to stay
together, it must be on the basis of voluntary
attachment rather than dire necessity.*'®

So how do the majority of married couples
manage to stay together in light of our evolu-
tionary past? The answer in part is that modern
marriages are shifting toward the circumstances
that provide the best chances for long term
commitment. A major factor in predicting di-
vorce is the age of marriage.””® Younger
couples are far more likely to be attracted to
other mates, and to yearn for the rekindling of
romance. In contrast, couples who marry over
thirty, and cement their relationship with chil-
dren still young as the couple turns forty are
likely to be at the age where testosterone wanes
when romantic love wears off. The biology of
attachment becomes more important than the
biology of lust or romantic love as couples age,
giving their relationships greater stability.”*

These developments create a “culture
- war”?! over the regulation of sexuality that is
fuelling two of the most critical debates within
contemporary family law. This culture war,
which we explore in another paper,”®* centers
on the importance of commitment to the insti-
tution of marriage. First, the emphasis on
delayed marriage and childbearing, and volun-
tary rather than coerced commitment is very
much a middle class model. At least some of
the explanation for the “culture war” comes
from the fact that significant portions of the
population, particularly those who do not at-
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tend college, are ready for reproduction at
much younger ages. The deeply religious and
often working class portion of the country that
continues to wed at twenty would prefer greater
external restraints on sexuality, more tradi-
tional gender roles, and less support for easy di-
vorce. They are disproportionately affected by
high rates of divorce, and non-marital
childbearing.**® For this group, the norms that
have traditionally encouraged marital stability
have atrophied without adoption of the prac-
tices—delayed marriage, more companionate
relationships, and greater financial autonomy—
that have encouraged voluntary commitment
for the middle class.

Second is consideration of the importance
of commitment to the institution of marriage.
The identification of marriage with reproduc-
tion made long-term stability a critical factor for
the institution. Easy divorce calls into question
any automatic identification of marriage with
stability, and growing numbers of childless
couples together with the push toward same-sex
marriage raise anew the role the role of com-
mitment as a defining element of marriage sep-
arate and apart from the needs produced by
childrearing.

We believe that the central role of mar-
riage has been to engineer commitment among
a species more primed for serial monogamy
than lifelong fidelity. That commitment has
been essential for childrearing in societies in
which infant survival and children’s adult status
have depended to a large degree on two-parent
involvement. Today’s societies make infant sur-
vival less perilous, and childrearing a much
smaller portion of adult activities. In these cir-
cumstances, is it still important to encourage
long-term stability?

217. Id. at 90 (dynamics producing divorce) and 111-21
(summarizing evidence on the effect of single parent families
on children).

218. Id. at 231-34 (arguing that men’s responses to their
wives’ demands provides the best indicator of a stable rela-
tionship).

219. Karen S. Peterson, 43% of Ist Marriages End in 15
Years: Study Finds Age Linked to Divorce, USA Tobay,
May 25, 2001, at 2A; M.D. Bramlett and W.D. Mosher, Co-
habitation, marriage, divorce, and remarriage in the United
States, National Center for Health Statistics, VitaAL HEALTH
StaTisTics 23, no. 22, at Table 19, available at http:/
www.cdc.gov/nchs/data/series/sr_23/s123_022.pdf (July 2002).
In addition, this suggests that divorce peaks when women are
in their late twenties; after ten years of marriage, almost half

of first marriages where women were under eighteen ended
in divorce compared with only twenty-four percent of those
where women were at least age twenty-five. Id. at Table 21.
The same study also suggests that women’s economic inde-
pendence may contribute to more stable marriages. See id.

220. FisHEr, ANATOMY OF LOVE, supra note 46, at 162-65.

221. See Lawrence v. Texas, 539 U.S. 558, 602 (Scalia, dis-
senting).

222. See June Carbone & Naomi Cahn, Culture Wars and
Commitment, Sept. 8, 2004 (on file with authors).

223. CARBONE, supra note 156, at 121 (showing “discon-
tinuation” rates of poor families to be significantly greater
than those of non-poor families) and 120 (showing correla-
tion between non-marital births and mother’s age and level
of education).
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We believe that putting aside the issue of
whether marriage should be a mandatory part
of preparation for childrearing, an institution
that assists couples in making the transition
from romantic love to long term attachment re-
mains important precisely because it does not
happen automatically or naturally, and such re-
lationships contribute to the couple’s and their
children’s well-being. A wealth of evidence
that we won’t repeat here indicates that the sta-
bility of parental relationships benefit children,
and that happily married couples enjoy health
and other benefits from the continuation of
their relationships.”** Marriage—or institutions
like it—help create the circumstances that allow
these relationships to last.?*

We believe that review of the biological ev-
idence suggests that, while the transition from
romantic love to attachment to a partner may
be natural, so too is the possibility of feeling
lust and romantic love for others.””® Conse-
quently, fidelity and shared roles in longer term
relationships are the product of conscious ef-
fort, and legal regulation of marriage, divorce,
and the family should take account of the rela-
tionship of legal norms to relationship stability.
To that end, we support the embrace of com-
mitment.

Accordingly, this suggests the development
of:

* marital regimes that emphasize a
public ceremony and draw sharp
distinctions between committed
and uncommitted couples. We be-
lieve that choosing to participate in
such an institution and going
though a public as well as a private
affirmation of commitment en-
hances the prospects for long term
attachment.

* reinforcement of the norm of fidel-
ity. No-fault divorce has largely
eliminated the immediate legal
consequences of adultery, but infi-
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delity continues to be a significant
factor in the dissolution of relation-
ships. Public opinion polls suggest
that while the public initially asso-
ciated adultery with other forms of
non-marital sexuality at the begin-
ning of the sexual revolution, it
now clearly treats adulterg as a be-
trayal of the relationship.*?’

e support for continuing sexuality
within long term relationships.
Empirical evidence shows that the
frequency of sexual contact corre-
lates with the health and longevity
of sexual relationships. Encourag-
ing new research indicates that ac-
tive sexuality can continue well
past the age of childbearing. Other
research shows that the waning of
sexual activity can be a major fac-
tor in the dissolution of lesbian re-
lationships.?*® Drawing bright line
distinctions between sexual and
other partnerships may reinforce
shared expectations that encourage
more durable partnerships.

If there is anything we have concluded
from a review of evolutionary biology, it is that
norms matter. We have the power to con-
sciously shape human behavior. We do so when
norms are widely shared, internalized into indi-
vidual value systems and externally reinforced.
Identifying marriage — or marriage like institu-
tions — with long-term commitment helps create
the circumstances that make long term attach-
ment possible. The most critical development
in our evolutionary past may be not so much
the development of any particular behavior or
trait, but the ability to reshape our behavior in
coordination with others. As our biological
knowledge grows, we are almost certain to find
that our genes create the capacity for various
behaviors and virtues, with love, loyalty, and
commitment among them, but that these values

224. E.g., Elizabeth Scott, Marriage, Cohabitation, and
Collective Responsibility for Dependency, U. CHI. LEGAL Fo-
RUM (forthcoming 2004). For a summary of this data, see
CARBONE, supra note 156, at chapter 14.

225. The role of marriage in insuring commitment may be
as important for same-sex as different sex couples, and our
reference to marriage here is not intended to exclude the
possibility or importance of the recognition of same-sex un-
ions.

226. See FisHER, WHY WE LoVE, supra note 7, at 94, 150-
51, 217.

227. CARBONE, supra note 156, at 107. This does not
mean that we support the enforcement of criminal adulte
laws, however. :

228. See PHiLiP BLUMSTEIN AND PEPPER SCHWARTZ,
AMERICAN CourLEs (Morrow, 1983).
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do not happen automatically.””® Instead, the
right conditions in childhood, including parent-
child attachment, family stability, appropriate
role models, and education, prime the neural
pathways that allows some behavior to develop
and become deeply ingrained. Over longer pe-
riods of time, the prevalence of certain norms
within a group can favor the passing on of the
genes associated with that behavior, so that
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these genes, whether they are the genes that
control the ability to learn, the discipline to con-
form behavior to norms, or the tendency to so
with a minimum of external coercion, become
more common over time.”® While much of be-
havior is learned, the interaction between genes
and culture, norms and preexisting inclinations
is complex and unending.

229. See Owen Jones, Sex, Culture, and the Biology of
Rape, 87 CaL. L. Rev. 827,926 (1999). He argues that evolu-
tionary analysis is useful to the law in four ways:

First, it can help us to refine the models law uses to pre-

dict the incidence of law-relevant behaviors reflecting

human evolved psychology . . . it more narrowly identi-
fies environmental conditions likely to increase or de-

crease the probability of behaviors . . . Second, these im-

provements in behavioral models can, in turn, help

generate new legal strategies for addressing behaviors
lawmakers seek to regulate. Third, evolutionary per-
spectives can often clarify cost-benefit analyses regard-
ing the implementation of legal policies by identifying
previously unnoticed connections between policies, and
by helping us quantify the trade-offs that may arise when

zealous pursuit of one policy may impede effective pur-

suit of another. Fourth, evolutionary analysis in law can

help point legislatively funded research in directions that

may provide further utility to law’s regulatory efforts.
Id. at 910. These factors can be true, however, without neces-
sarily dictating any particular policy prescriptions. For exam-
ple, while we agree with Professor Jones’” approach to the use
of evolutionary analysis for the law, we do not necessarily
subscribe to any of the variety of possible applications to
rape law that Jones discusses.
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genetic change to suit it. . .. Culture thereby evolves hand in
hand with real genetic evolution.” RIDLEY, NATURE via
NURTURE, supra note 5, at 221.



