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Getting Real About Abuse and Alienation: A
Critique of Drozd and Olesen’s Decision Tree

JOAN S. MEIER
George Washington University Law School, Washington, D.C.

Specialists in abuse and alienation bave long taken opposing
positions on the legitimacy of the concept of alienation in custody
cases where abuse is alleged. One increasingly popular response
that appears to carve a middle path is the acknowledgement that
both alienation and abuse may co-exist, and a focus on “bybrid”
cases, that is, those in which there are cross-allegations of abuse
and alienation. This article discusses and critiques, from the
perspective of an expert on abuse, one of the earliest and most
significant approaches to the bybrid case: Drozd and Olesen’s
“Decision Tree.” The author concludes that, while the decision tree
is a thoughtful and well-intentioned effort to objectively and fairly
assess abuse and alienation as well as other potential causes of a
damaged child-parent relationship, the “hybrid” approach and
some of the Tree’s concepts, such as ‘‘counter-productive protective
parent,” implicitly privilege alienation over abuse, and uninten-
tionally, but inevitably, contribute to the marginalizing or hiding
of credible abuse and risk to children. Jobnston’s credible empiri-
cal research demonstrates that child alienation occurs in only a
small fraction of cases where parents engage in alienating beba-
vior and is almost always caused, at least in part, by the disfavored
parent’s bebaviors. Alienation, bowever, has been widely used to
defeat legitimate and credible abuse concerns. The article con-
cludes that alienation bas been vastly over-emphbasized in family
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courts and in the literature, in part because it furthers family
courts’ desire to maximize fathers’ role in separating families.
The article ends with an alternative and simpler 7-step proposal
Jor assessment of alienation in “bybrid” cases, which is premised
on the assumption that “true” alienation must be de-linked from
the presence of abuse allegations and can only legitimately be
evaluated after abuse bas been screened out.

KEYWORDS alienation, domestic violence, keywords abuse

Nothing is more polarized in the family law field than the debate over
domestic abuse and parental alienation. Attention to domestic violence
began to expand in the 1980s, as public policy and legal practice responded
to the growing recognition of the prevalence and severity of domestic
violence and its impact on children. Approximately a decade later, partly
in response to the new attention to abuse, the theory of parental
alienation'—which focuses on the possibility that mothers’? claims of abuse
are a means of “alienating” the children from their noncustodial father—
began to influence family courts, rapidly becoming the dominant focus of
custody evaluations and judicial decision-making. Because parental alien-
ation theory encourages skepticism toward abuse allegations against fathers,
and focuses instead on purported misconduct by the custodial parent
(usually the mother), the two concepts are often pitted against each other
both in and out of court. Indeed, they are often identified with the opposing
political movements that have popularized their use: feminism and women’s
rights on the one hand, and “fathers’ rights,“3 on the other (Adams, 2006;
Stark, 2009).

In Is it Abuse, Alienation, and/or Estrangement? A Decision Tree, Leslie
Drozd and Nancy Olesen (2004) tackle the unenviable challenge of weaving
a neutral path between these highly polarized fields in order to “assist eva-
luators in identifying the causes of multiple allegations of maltreatment
and abuse” (p. 66). The basic premise of their analysis is that abuse, alien-
ation, and a number of other terms that they propose (e.g., “estrangement”
and “counter-productive protective parenting”) are all real and possible
problems in families battling over custody and that custody evaluators need
to be able to objectively consider multiple theories, using “multivariate think-
ing” rather than the either/or approach of those who fall clearly on one side
of the alienation/abuse divide. To aid in this mission, they set out a “decision
tree” to assist evaluators in assessing all the possibilities and avoiding
“confirmatory bias” or “dichotomous thinking” (Drozd & Olesen, p. 69).

However admirable Drozd and Olesen’s mission, it is this paper’s
premise that the decision tree is ultimately misguided. It might be appropriate
to carve out a middle path if parental alienation had been recognized by



Decision Tree Critique 221

courts or other proponents of the concept as a significant phenomenon inde-
pendent of its use as a means of defeating abuse claims. However, even a cur-
sory look at the etiology and application of alienation theory indicates that its
current significance is inseparable from its utility as a means of discrediting
claims of abuse. Moreover, as the following discussion suggests, alienation’s
focus on the parent-child relationship is intrinsically incompatible with the
focus on safety and risk called for when dealing with abuse. Treating parental
alienation as an equivalent concern to abuse in custody-litigating families
thus inherently devalues abuse allegations, while over-valuing a claim that
is most often used to deflect responsibility for abuse. It simply is not possible
or appropriate to seek a middle ground between reality and denial, which
is the hallmark of many cases with competing abuse and alienation claims.

The remainder of this article summarizes the decision tree model and
theory, and offers some specific critiques focused on how the treatment of
alienation claims as comparable to abuse claims inevitably undermines the
credibility of true abuse claims and tilts evaluators and courts against protec-
tive and abused parents. I see this analysis as extending beyond the particu-
lars of the Drozd and Olesen decision tree: some of the pitfalls of their
approach are inherent to the alienation “project.” Indeed, since publication
of the decision tree, the concept of “hybrid” (i.e., involving cross-allegations
of abuse and alienation) cases has gained substantial attention in the field
(Fidler & Bala, 2010; Friedlander & Walters, 2010). Thus, the discussion
herein should also be relevant to the approach taken by many custody
evaluators and researchers who propound the ideal of “multivariate” assess-
ments of alienation and other factors, including abuse (Gould, 2006; Kelly
and Johnston, 2001; Johnston, 2005). The article concludes with what I
consider to be a more realistic and modest formulation for weighing valid
alienation concerns in custody adjudications involving abuse, and provides
a much simpler proposed protocol for evaluators and courts assessing
competing abuse and alienation claims.

THE DECISION TREE

The fundamental goal of Drozd and Olesen’s (2004) decision tree article is to
provide:

a model for how to deal with competing cross-allegations, such as
allegations of abuse and alienation. When there are allegations and
counter-allegations of abuse and alienation, it is particularly important
to have a conceptual framework to organize the multiple hypotheses
as data is gathered. A conceptual framework lays out an array of variables
to consider, and can help guard against premature closure of analysis and
the narrow consideration of alternatives due to emotional polarization or
dichotomous thinking. (pp. 68-69)
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The decision tree requires the evaluator to evaluate “three overarching
hypotheses, which are non-mutually exclusive alternatives” to explain why a
child “may not have positive relationships with both parents.” The three
hypotheses are (1) normal developmental variations; (2) poor parenting
(on the part of one or both parents, including possible alienating behavior);
and (3) abuse (including child abuse, substance abuse, and/or domestic
violence) (Drozd & Olesen, p. 70, Table 1). To “test the various hypotheses”
the evaluator must investigate each one “independently and fully” (Drozd &
Olesen, p. 72). The authors emphasize that “each one of the hypotheses
should be tested before drawing any conclusions as to the cause of a child’s
rejection of a parent” (Drozd & Olesen, p. 73).

As implied previously, application of the decision tree process is
triggered solely by a finding that the child’s relationship with one parent is
impaired. The first step on the tree is to determine if the child has “basically
positive” relationships with both parents and if the child’s behaviors are age
and stage appropriate. If so, then “current risk is low” and, it is implied, no
further alienation evaluation is necessary (Drozd & Olesen, 2004, pp. 69-70).
If, however, the child’s relationship with a parent is impaired and/or her
behaviors are not age/stage appropriate, then the evaluator should proceed
through the decision tree, beginning with the “Safety First” evaluation, and
then moving through the three hypotheses for why a child’s relationship with
a parent may be impaired. Notably, this trajectory means that the “safety” or
abuse assessment is not called for, unless there is a relationship problem.*

In discussing safety, the article seems to suggest that its consideration is
most likely needed when there are previous legal findings of abuse (Drozd &
Olesen, 2004, p. 71). When an evaluator has independent reasons to believe
a safety assessment is necessary, the article suggests that evaluators must
report such suspicions to Child Protection, and that a further assessment
by the evaluator (or other experts in abuse) will be called for only if the court
orders it (Drozd & Olesen, p. 72). The discussion of safety ends with the
following: “Once the issue of the child’s safety is evaluated, we move back
to the decision tree to ask, ‘Why?'” Again, the discussion that follows makes
clear that the question refers to the impaired parent-child relationship.

In answering “why,” the tree requires assessment of the three hypoth-
eses. In essence, the “developmental” hypothesis posits that children
sometimes have different levels of bonding to their parents for reasons having
to do with “affinity” (shared styles and/or interests), “alignment” with one
parent (which is responsive to parental conflict but not caused by a parent),
or situational alignments which develop in the course of divorce or for other
reasons (Drozd & Olesen, 2004, pp. 74-75). The “Poor Parenting” hypothesis
includes both poor parenting by either parent (e.g., absence, neglect, laxity,
or over-rigidity), and alienating behavior by the aligned parent (Drozd &
Olesen, p. 75). The authors emphasize the importance of assessing specific
alienating behaviors by the parent and “symptoms” of alienation of the child
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(Drozd & Olesen, p. 77), as well as assessing the degree of severity of
alienation both by the parent and as expressed by the child. They further dis-
cuss the difference between intentional and unintentional (more responsive
to correction) behaviors by the aligned parent and the relative insignificance
of “transient” disparagement, which is fairly common among divorcing par-
ents (Drozd & Olesen, p. 79). They also note that both parents may contribute
to a child’s alienation, for example, when the father is emotionally cold and
disconnected, and the mother disparages him to the child.

The third hypothesis, the “Abuse Hypothesis,” requires evaluators to
conduct an “abuse-sensitive evaluation,” including using appropriate ques-
tions, respecting the need for safety in interviews, and incorporating a robust
understanding of the role and effects of abuse in families (Drozd & Olesen,
2004, pp. 81-85). The authors emphasize the importance of assessing par-
ents’ fears of the other and a broad definition of abuse including psychologi-
cal, sexual, financial, and legal (Drozd & Olesen, p. 84). They also devote a
number of pages to assessing variables which “mediate” the effects of abuse
on the child, including the child’s own persona and resilience, the parenting
styles of each parent, the “sabotaging” behavior of the aggressive parent, and
the protectiveness (including both successful and “counter-productive” pro-
tective parenting) of the non-aggressor parent (Drozd & Olesen, pp. 86-92).
They further urge evaluators to go beyond simple “up” or “down” findings of
abuse, to provide a nuanced discussion of “how abuse, if present, has
operated in a particular family and what steps are necessary to move the
family towards greater health” (Drozd & Olesen, p. 85).

After discussing each of the aforementioned summarized “hypotheses,”
the authors reiterate the importance of multivariate thinking and thorough
investigation of relevant factors and emphasize that “[allienation and abuse
[emphasis in original] are not dichotomous variables; instead, they may occur
across continua” (Drozd & Olesen, 2004, p. 101). They also urge further
research on “the prevalence and degree of co-occurrence of abuse...
alienation, estrangement, sabotaging, and counter-productive protective
parenting in divorcing families” (Drozd & Olesen, p. 101).

CRITIQUE

Drozd and Olesen’s bona fides and good intentions are undeniable. In
addition, the decision tree offers the appearance of objectivity and compre-
hensiveness, including some attention to safety and abuse concerns. Yet,
embedded in its structure and assumptions are implicit dismissals of abuse
and safety concerns in favor of alienation concerns. The net result is that
abuse allegations are demoted in importance while alienation allegations
are inappropriately elevated. Moreover, by failing to clearly acknowledge
that alienation allegations are often, if not most often, used by abusers to
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refute abuse claims (Jaffe, Crooks, & Bala, 2009; Meier, 2009a),” and by
treating alienation allegations as equivalent in import and credibility to abuse
allegations, the endeavor as a whole unintentionally assists in obscuring
genuine abuse and reinforces courts’ dismissals of mothers seeking to protect
their children and themselves.

This critique is not one that can be met by tweaking or revising the
decision tree in specific ways. Rather, the critique flows from the very nature
of the project: In this author’s view, treating alienation claims on a par with
abuse claims in the same cases inevitably results in the discounting or
marginalization of abuse and its consequences for the family. In my view,
consistent (ironically) with Richard Gardner’s own definition of Parental
Alienation Syndrome (see n. 1), alienation is only a valid consideration where
abuse has been ruled out.

THE ENTIRE ANALYSIS IS FRAMED BY ALIENATION
CONCERNS, RESULTING IN MARGINALIZATION
OF ABUSE/SAFETY CONCERNS

The emphasis on alienation of a child from a parent—rather than the risks
presented by that parent—pervades the decision tree.

The Abuse Evaluation is Predicated on Relationship or Behavior
Problems, not Abuse Allegations

According to the decision tree, the very first question the evaluator is to ask
(in a case by definition containing abuse allegations) is not “Is the child at
risk?” but rather, “Does the child bave basically positive relationships with
both parents?”’ (Drozd & Olesen, 2004, p. 70). If so, and if the child’s beha-
viors are age and stage appropriate, the evaluation, apparently, ends. Indeed,
the “Safety First” assessment is triggered only if the answer to the relationship
or behavior question is “no.”®

From the perspective of the domestic violence field, this is a stunningly
peculiar way to structure an evaluation where abuse has been alleged. The
implication that safety must be assessed only if the relationsbip is impaired
is strange at best. Many families where abuse occurs do not evidence obvious
impairment of the parent-child relationships or obvious child behavior pro-
blems. Particularly in cases of child sexual abuse, children often split off
the abusive experience and live a surface “normal” relationship with their
abuser, sometimes even compensating for the abuse by excelling in school
or other activities (Gelles & Conte, 1990; Kendall-Tackett, Williams, &
Finkelhor, 1993). The suggestion that safety concerns only exist if a relation-
ship is impaired, even where abuse bas been alleged, is either naive about
abuse, a quiet minimization of the credibility of abuse allegations, or, more
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likely, a reflection of the authors’ primary focus on relationship over abuse
concerns. In fact, the contrast between this article and Drozd, Kuehnle, &
Walker’s (2004) earlier “Safety First” article’ suggests that the mere presence
of alienation allegations tilts the analysis away from focusing on abuse and
safety first and foremost. In this respect, this article itself recapitulates the
common dynamics in custody litigation in which, once alienation is alleged,
abuse allegations become merely a reason to explore alienation, and the
focus on safety concerns is lost.

Second, if abuse is real, it is critically important to the custody determi-
nation, regardless of whether the parent-child relationsbhip is impaired or the
child’s bebaviors are problematic. As Drozd and Olesen know (Drozd et al.,
2004, pp. 83-88), abuse of a mother® is inherently detrimental to children in
the home. Men who abuse their wives often have parenting styles that are
psychologically if not physically destructive for children, including rigid
gender roles, subordinating children’s interests and needs to the needs of
their own egos, using the children to demean the mother, and so forth
(Bancroft & Silverman, 2002). And it is widely recognized that 30-60% of
children in homes where an adult is abused are also abused by an adult, most
commonly, the perpetrator of the adult abuse (Drozd et al., 2004; Edleson,
1999;). Finally, risks to children go up—not down—when an abuser
separates from his adult victim (Hart, 1992; Mahoney, 1991). Thus, as of
2008, 45 states mandated that their custody courts consider domestic abuse
when it is alleged; 25 have established a presumption against custody to an
abuser (American Bar Association Commission on Domestic Violence, 2008).

There can thus be no question that, as an ethical and legal matter, if
abuse is alleged in custody litigation, it should be thoroughly assessed.
Indeed, the American Psychological Association’s (APA) Guidelines for Cus-
tody Evaluators specifically urge evaluators to have expertise in abuse where
such allegations are part of a case—or to retain outside consultants with that
expertise (APA, 1994, 2009). Drozd herself has elsewhere acknowledged this:
“When an evaluator who is without expertise in the assessment of domestic
violence allegations is asked to do such... it is imperative that the evaluator
refer that portion of the case to a colleague who has expertise...” (Drozd
et al.,, 2004, p. 79). It is thus difficult to understand why this article and the
decision tree do not straightforwardly recommend that abuse and safety be
assessed whenever abuse allegations are raised in custody litigation. The fail-
ure to do so contributes to the marginalization of abuse concerns.’

The Failure to Evaluate Abuse First Taints the Entire Process

While Drozd and Olesen suggest that the three hypotheses for why a child
has a problematic relationship with a parent (abuse, alienation, and/or
estrangement) can be evaluated in any order, and that if anything, the abuse
hypothesis should be evaluated first (Drozd & Olesen, 2004, p. 75), they
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present the hypotheses in the opposite order. By failing to require abuse to
be evaluated first, the decision tree analysis begins on the wrong foot.

Precisely because the alienation theory is predicated on the assumption
that abuse allegations are invalid, where abuse is alleged an objective evalua-
tor must evaluate the abuse claims first. “Once domestic violence has been
identified as an issue, it should provide a context for assessing other infor-
mation, such as communication patterns between the partners...” (Jaffe
et al.,, 2009, p. 178). Since, as Drozd, Olesen, and other psychologists in
the field have noted, abuse may well explain any alienation or “estrange-
ment” the child feels from a parent, it would seem essential to evaluate the
abuse before reaching the alienation question (Drozd & Olesen, 2004). If
abuse is real, then alienation, at least by the protective parent, according
to Gardner, as well as even Drozd & Olesen, is not an issue (Drozd & Olesen,
2004; Gardner, 2006). Nor should it be an issue, because, as is generally
acknowledged, a child’s rejection of an abusive parent is a natural, healthy
response to a parent’s aggression, not an unhealthy result of a manipulative
parent’s maltreatment.

Evaluating abuse first is essential for another reason as well: Leading
custody and abuse evaluator Peter Jaffe (Jaffe et al., 2009, p. 179) urges that
family courts put cases involving abuse allegations on an “off-ramp” from the
usual family court process, so as to ensure adequate evaluation of abuse
before the family is “carried along” the “freeway” to co-parenting, the
assumed goal of family courts for non-violent families (see also Stark,
2009). Some kind of “off-ramp” is necessary because family courts are struc-
tured to ensure maximum father-child access post separation, but in families
where the father abuses the mother, “[tlhere is no evidence that children
benefit in the longer term from having regular face to face contact with a viol-
ent parent and considerable suggestive evidence that the real and potential
harms to children of being exposed to domestic violence or other forms of
abuse of their mother outweighs any harms experienced by not seeing an
abusive parent” (Stark, 2009, p. 289).

When the decision tree begins, therefore, by evaluating the child’s rela-
tionships with the parents, rather than with the credibility of the abuse con-
cerns, it tilts the evaluation from the start. Once an evaluation has identified a
child’s hostility toward a parent (whether named “estrangement” or “alien-
ation”), and has assessed the degree to which the protective parent has con-
tributed to that alienation, a subsequent finding of abuse by the disfavored
parent is inevitably overshadowed by the finding of alienation and attri-
bution of that alienation to the non-abusive parent. In fact, this very failure
to first require a serious assessment of abuse—despite the Parental Alienation
Syndrome (PAS) theory’s foundational requirement that abuse allegations
must be false for a positive diagnosis of PAS—was the reason PAS was widely
recognized as conclusory or circular (Hoult, 2006). Unfortunately, by
also failing to require abuse to be seriously assessed first, the decision tree
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process implicitly (if inadvertently) facilitates a similar misuse of alienation
claims to turn the tables on those who allege abuse and the mislabeling of
such parties as emotional abusers, that is, alienators.'® At best, this dynamic
establishes abuse and alienation as equals, that is, both as forms of abuse. At
worst, it actually fuels a focus on purported alienation over and above any
actual abuse.

It is worth noting that the equation of alienation and abuse as compar-
ably harmful is unsupported by empirical knowledge. There is no scientific
basis for treating purported alienation—particularly where it consists simply
of a mother’s claims the children are at risk and her feelings of fear or dis-
tress, which may affect the children—as “emotional abuse.”!! Indeed, lead-
ing alienation researchers acknowledge that there is not yet any scientific
evidence that even intentional alienating conduct causes long-term harm to
children (Johnston & Kelly, 2004, p. 84). On the contrary, long-term research
has found that child alienation toward one parent typically resolves itself
over time as children mature and they are able to develop a more objective
view of and relationship with that parent (Wallerstein, Lewis, & Blakeslee,
2000). There is, however, ample and largely undisputed evidence that dom-
estic violence and, certainly, child abuse have long-term harmful effects on
children, and that children are potentially traumatized by exposure to the
abuse of their mother (Drozd et al., 2004; Jaffe & Geffner, 1998, pp. 374 et
seq.). Thus, a leading scholar and forensic expert states: “No other problem
encountered by evaluators is comparable to battering in its prevalence,
duration, scope, effects on personhood, and...significance for children’s
current well-being or future prospects.” (Stark, 2009, 288-89).

The Crediting of Alienation Claims Inherently Discredits
Abuse Claims

One reason the polarization between “abuse” and “alienation” scholars and
advocates is so entrenched is that alienation claims emerged and were given
significant attention in the courts only after alienation became a means of
denying abuse. In the past, as described elsewhere (Meier, 2009a), when bat-
tered mothers have told judges about the ways the abuser was turning the
children against them, or calling them “whore” and “slut” and other abusive
derogatory terms in front of the children, judges (and evaluators) evidenced
little, if any, concern. Even now, empirically, as Drozd and Olesen (2004) and
other alienation researchers (e.g., Johnston, 2005) note, it is battering men,
far more than mothers, who typically seek to “alienate” their children from
the other parent (Drozd & Olesen, p. 94). Bancroft and Silverman (2002)
comprehensively documented the intention and ability of many battering
fathers to undermine the mother’s relationship and authority with her chil-
dren. Yet, the alienation theory which now pervades custody courts does
not reflect this prevalent reality; rather, it embodies the notion that mothers
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alleging abuse are presumptive alienators. Given that derogatory behavior
by one parent toward the other has historically been virtually ignored in cus-
tody and visitation determinations, it cannot be a coincidence that alien-
ation—understood as a reason to reject abuse claims—is now becoming
the determinative focus of evaluations and court decisions (Meier, 2009a).

The fact that alienation claims are commonly used to deny abuse—and
that they regularly succeed in turning credible abuse allegations against the
messenger—is reflected in the following examples, which are just a few
examples of the hundreds of cases, both published and unpublished,
reported to service providers every year:

A child writes a letter (in therapy) to her father saying “I wish you would
stop touching me in my privates. Stop doing that because it hurts! Why
didn’t you stop when I told you to stop?” Medical evidence concerning
the girl’s sister (a co-victim) is indicative of sexual abuse. The police
believe the girls descriptions of sexual abuse. Nonetheless, a
court-appointed mental health expert describes this as a “textbook” case
of PAS, recommends removal of the children from their mother, and then
only supervised visitation. After the supervised visitation center director
reports that the mother told her daughters on the phone that she loved
them, the court eliminates all contact (even by phone) for four years
(Lesher & Neustein, 2005, pp. 173-176).

A 5 year old child reports to her mother that her father touched her
vagina “for a long time. .. just using his fingers...” that it made her feel
“uncomfortable” and she didn’t like it. The father has been emotionally
abusive and threatening to the mother in the past. The mother is advised
by child protection to report to the police and the child’s pediatrician.
The police, child protection social worker, and a nationally recognized
child abuse expert from Yale believe the child’s reports of sexual abuse
(which she repeats in their interviews with her). The father is prosecuted
criminally, resulting in a hung jury and no conviction. The mother is sub-
sequently found by evaluators (without interviewing the child or the
treating providers) to be committing parental alienation because she
believes the child and does not dissuade the child from her beliefs or
feelings toward her father. The court adopts these findings and orders
the child removed from her mother’s care and put into foster care with
relatives. Subsequently, the low income mother is fined over $3 million
damages for “malicious” prosecution of the father. The father voluntarily
terminates his parental rights. (Record in MD v. AB, 2008).

A professional woman is married for 30 years to a professional man who
is emotionally abusive to her and extremely controlling. She has been the
children’s primary caretaker, organizing her professional work around
her caretaking needs. As the relationship is falling apart, he strangles
and violently rapes her. In the custody litigation the children are not
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hostile to their father, but do not want shared physical custody and one
does not want to visit him regularly. The evaluator accuses the mother of
parental alienation, based on her allegations of abuse and rejection of
joint custody, and recommends shared custody as necessary to reduce
further alienation. The court dismisses the rape allegation (and detailed
testimony) as a figment of the mother’s imagination and imposes joint
legal and physical custody (Record in L v. L, 2002).

A couple divorces after a marriage marked by a “pattern of severe abuse”
(as found by the court). Subsequently, the 2- and then 4-year-old child
accuses her father of putting a “stick in my butt-butt” and “poo-poo”
(child’s word for vagina). Children’s Hospital and County social workers,
as well as the child’s therapist, suspect sexual abuse and urge the mother
to get legal protection for the child. After a trial, including an opinion by
the court’s forensic evaluator that “allegations like this are common in
high conflict divorces,” and suggesting that parental alienation may be
at work, the court concludes that the mother is not coaching the child,
but the child is fabricating these allegations, possibly because, among
other things, she “senses her mother’s dislike” for her father. He finds
no sexual abuse and orders unsupervised visits to continue (Wilkins v.
Ferguson, 2007) (appellate court reversing trial court).

A woman is abused periodically by her husband, who is also abusive to
his young sons, hitting and yelling at them, and raging about their mother
to them. After she flees with the boys to England, later returning after the
filing of parental kidnapping charges, the custody evaluator describes her
conduct as “shameless alienation.” The son’s complaints about his
father’s treatment are pointed to as further evidence of the mother’s alien-
ation. Despite the court’s findings of two past incidents of domestic viol-
ence, the court switches custody to the father based on the alienation
finding, and then—after the child credibly reports yet another incident
of paternal abuse, this time substantiated by child protection—ends all
further visitation with the mother. Subsequently, the court refuses to
return the children to the mother despite (i) the temporary removal of
the children from the father after one child’s call to 911 reporting fear that
his father would kill him in his sleep, and the father’s being visibly under
the influence when the police responded, and (ii) the father’s arrest and
felony charges for felony child endangerment from extremely reckless
driving and evasion of arrest with the children in the truck (Record in
O v. O, 2008-2009).

In light of the growing epidemic of cases like these,'? it is hard not to
believe that alienation claims and the attention they receive are taken ser-
iously precisely because they are useful to rebut or at least discount abuse
claims. In addition, of course, that is precisely how they are frequently used
in custody litigation, to the profound detriment of children. In short, by
privileging alienation theory, courts are empowering abusers’ denial and
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causing untold suffering for children. A growing number of parents report
that their reporting of child or adult abuse to the family court was used
against them and resulted in complete loss of custody, as well as sometimes
restricted or terminated visitation (Petition in Accordance with Inter-
American Commission on Human Rights, 2007).

What can an objective researcher/evaluator do about this kind of misuse
of the alienation concept, short of renouncing the concept altogether? A good
faith and in-depth understanding of the manipulation and distortion alien-
ation claims effectuate in abuse cases should lead to a commitment to ensure
that alienation is not misused in this way. One way to ensure this would be to
forthrightly acknowledge the dubious history and misuse of the alienation
theory and then to explore ways to cabin alienation’s use in court to reduce
its misuse to defeat credible abuse claims. In addition to ensuring careful
assessment of abuse before considering alienation, we should consider limit-
ing the definition of what constitutes alienation so that good faith protective
actions cannot be re-framed as alienation. This approach would mean that
petitions for protection or taking a child for evaluation or therapy, all of
which are routinely pointed to as sinister forms of alienation, could not be
considered evidence of “alienating behaviors.” Such accusations have been
absurdly successful in discrediting genuinely protective mothers’ efforts to
keep their children and themselves safe."

Another avenue for cabining alienation’s damaging misuse would be to
limit consideration of alienation to instances where there is an independent
basis for claiming alienation other than the other parent’s allegations of abuse
and actions consistent with those allegations, or to cases where abuse has
been completely ruled out. (These proposals are amplified in the following
sections.) Drozd and Olesen (2004) do not offer any of these suggestions.
Instead, by treating abuse and alienation as equally concerning, in the same
cases, they unavoidably lend weight to the incorrect assumption that many
abuse claims are potentially nothing more than alienating tactics.

SAFETY AND ABUSE CONCERNS ARE MARGINALIZED

“Safety First” Assessment is Inappropriately Limited

As seems implicit in the “Safety First” moniker, if abuse is an issue, it
should be incumbent on courts, and therefore evaluators, to ensure that
the litigation process and the evaluation process, does not put anyone at
risk. While Drozd and Olesen (2004), to their credit, do talk about safety,
they limit their call for a “safety assessment” to the relatively rare cases
where a court has already made a finding of abuse or has specifically
ordered a safety evaluation (pp. 71-72). This is far too narrow a population
of cases; as noted previously, abuse and safety should be assessed in every
case with abuse allegations.
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Moreover, it is not clear whether the “Safety First” assessment is
intended to actually assess future risk: Both this article and the earlier “Safety
First” article narrowly focus on asking if a child is “currently safe...” and call
for assessment of “immediate factors” affecting safety (Drozd et al., 2004,
p. 71). By using the term “immediate safety” the authors imply that the issue
is immediate safety during the litigation and not long-term safety after
determination of custody/visitation. This implication is reinforced in the
decision tree article by the separation of the discussion of “the Abuse hypoth-
esis” from the initial “safety” discussion. Here, the decision tree treats abuse
questions as relating only to a child’s alienation from the parent and does not
link that analysis to the earlier discussion of “safety.” If, as it appears to do,
the decision tree intends to de-link the analysis of allegations of past abuse
from the assessment of the child’s current or future safety in unsupervised
contact with the allegedly abusive parent, it is mistaken. Evaluating past
abuse is essential to—indeed, many would say it is the only means of—
assessing future safety. No accurate future assessment is possible without
the determination of what happened in the past (Bancroft & Silverman,
2002). Again, if all allegations of past abuse were thoroughly evaluated first,
both the safety and relationship questions could be answered next.

Even where Abuse is Found, the Tree Calls for Assessment of
Parenting, Alienation, Estrangement, and so Forth

Oddly, once safety is evaluated, the evaluation then moves back to the
decision tree to assess “why” the parent-child relationship is impaired (Drozd
& Olesen, 2004, p. 71). But, if the safety evaluation results in a finding that
safety is at issue, there should be no need to go further in evaluating reasons
for the child’s estrangement. Moreover, “safety first” should also mean that
safety is a required predicate for rebuilding the relationship. Thus, further
assessment of alienation (or “estrangement” in abuse cases) should be
subordinated to recommendations regarding safety, yet the article makes
no such suggestion.

Similar to this cabining of the “safety” assessment, the ‘“Abuse
Hypothesis” frames merely one of three possible answers to the question
of why a child is disaffected from a parent. It thus appears that in Drozd
and Olesen’s (2004) conception, the assessment of abuse and even of
safety/danger, does not dislodge the overarching focus on parent-child rela-
tionships. Indeed, it is implicit in this process that even a finding of danger to
the child does not negate the imperative to consider the child-parent relation-
ship and, presumably, to further the potentially dangerous parent’s access.

To those who specialize in domestic violence and child abuse, this too is
both peculiar and troubling. From an abuse perspective, once one parent is
found to present a cognizable risk of physical, sexual, or significant emotional
abuse to a child, the custody/visitation decision should flow from that core
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reality (Jaffe et al., 2009; Stark, 2009). Child protection and child safety (and
arguably adult victims’ safety), should dominate the custody/visitation deter-
mination once a safety risk has been identified (Drozd et al., 2004). If one
parent presents a risk to a child, and the other does not, so long as the
non-abusive parent is fit and bonded with the child, the custody determination
should be, in fact, relatively obvious (Dalton, Carbon, & Olesen, 2003).

While it is true that visitation, even in abuse cases, may still be in a child’s
best interests if safety can be assured (Bancroft & Silverman, 2002), the decision
tree neither specifically distinguishes between custody and visitation, nor does it
even narrow its focus to visitation upon identification of abuse. In fact, the
decision tree goes further and encourages evaluators to continue to evaluate
each parents’ parenting skills, styles, and degree of bonding with the child, as
well as a myriad of other factors. In so doing, the tree moves the focus away from
a “child protective” focus and back to a comparative parenting focus. This, too,
contributes to a discounting of abuse and its consequences.

It is rare that any evaluation of any mother’s'* parenting will fail to find
any flaws. This is even more likely to be true for mothers who have been
abused, or are trying to protect a child from abuse. However, evaluators’
assessments of parents’ personae and parenting behaviors are often also
skewed by the failure to take into account a history of abuse. For instance,
too often an “abuse victim who attempts to limit contact with an abuser
may be deemed hostile and unfriendly, and punished for her protestations
and hypervigilance” (Jaffe & Crooks, 2005, p. 2). Abuse victims who are angry
and attempt to control case outcomes may be perceived as having narcissistic
personality disorder or other pathologies'® (Smith & Coukos, 1997). Addition-
ally, evaluators and courts “often find batterers to be sympathetic and con-
vincing in their denials, [however] these credibility assessments are often
incorrect” (Bancroft & Silverman, 2002, p. 124; Meier, 2003, p. 690). Moreover,
“[m]ost batterers present with no obvious mental health problems. In com-
parison, many victims suffer from a variety of trauma symptoms related to
their abuse” (Jaffe & Crooks, 2005). The tendency of custody evaluators to
over-rely on psychological tests that are not normed for custody litigation
and fail to accurately assess for or identify abusive relationships has been
compellingly described in the literature (Bancroft & Silverman, 2002; Bower-
master, 2002; Emery, Otto, & O’Donohue, 2005; Jaffe, Lemon, & Poisson,
2003). Such tests are notorious for over-pathologizing battered women and
qualifying batterers as better adjusted than the victimized mother (Bancroft
& Silverman, 2002; Dalton, Drozd, & Wong, 20006; Jaffe, Lemon et al., 2003).
For all these reasons, custody evaluations that fail to appropriately weigh
domestic violence often favor the perpetrator of abuse.

In this context, the net effect of treating abuse as on a par with other
parenting skills and styles is to invite an erroneous discounting of abuse. It
is implicit in the decision to proceed with an evaluation of alienation
and other parenting issues, that such findings could outweigh the abuse or
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possibly even explain or justify it. If not, why bother? But, if abuse is not
pre-emptive of the other questions of parenting skill and bonding, it
becomes, at best, demoted to simply one of an array of “parenting skills”
(or lack thereof), and at worst, ignored. Indeed, (as noted in the following
sections) the decision tree offers no guidance on how all these differing find-
ings should be weighed against each other, leaving it wide open for evalua-
tors to discount abuse and risk and give greater weight to the purportedly
“insidious” and “pernicious” effects of parental alienation (O v. O,
2008-2009).

The Decision Tree Invites Critiques of Protective Parents that
Blame the Victim for the Consequences of Abuse and Undermine
Child Safety

One of the ongoing tensions between the custody evaluation field and
the domestic violence field is the tendency of some evaluators and
researchers both to minimize the impact and severity of violent abuse
and to hold mothers responsible for problems in a family with a violent
abuser (Bancroft & Silverman, 2002). It is not uncommon to see an evalu-
ation or article that, like Drozd/Olesen’s (2004) decision tree, discusses
violence in the family while critiquing the victim-mother’s response or
parenting within that context (Fidler & Bala, 2010; H v. M, 2008; J v. J,
2009; O v. O, 2008-2009). Unfortunately, while the decision tree authors
endeavor to be objective and fair, their analysis reflects some of the same
tendencies to critique victims’ responses in ways that have the effect of
reducing the abuser’s responsibility for the impact of his abuse while
strengthening negative judgments of a victim-mother’s parenting in the
context of that abuse. In particular, the article’s discussions of “counter-
productive protective parenting” and “mediating variables” in the context
of abuse both contribute to this problem.

THE ROLE OF THE NON-ABUSIVE PARENT

The article discusses the effects of abuse on a child by focusing on “child
variables” and “parent variables” that “mediate” those effects (Drozd &
Olesen, 2004, p. 85). In brief, the mediating variables include each parent’s
“parenting style” and the child’s “own biological and psychological
hardiness...” (Drozd & Olesen, p. 86). Relevant parenting styles include,
for the “non-aggressor” parent, authoritative, authoritarian/aggressive,
permissive/passive, neglectful, discouraged, and counter-productive protec-
tiveness (Drozd & Olesen, p. 91, Figure 14). Aggressor parents’ styles may
include authoritarian/aggressive, permissive/passive and neglectful, or sabo-
taging. Child variables include age, cognitive capacity, temperament, person-
ality, prior trauma and losses, coping strategies, and resilience and
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vulnerability (Drozd & Olesen, p. 88, Figure 12). To their credit, Drozd and
Olesen discuss a number of important ways that aggressor parents may be
poor parents, such as modeling destructive values including victim-blaming,
sabotaging the mother’s relationship with her children, and often utilizing
similar aggression or control in their relationships with their children as they
used in their adult relationship (Drozd & Olesen, pp. 88-90). They also
emphasize the importance of holding batterers accountable for their abusive
behaviors, reciting Bancroft & Silverman’s 12 “steps to change” for batterers
(Drozd & Olesen, p. 90, Table 4).

Also to their credit, the authors acknowledge that “some victim parents
are very effective parents” (Drozd & Olesen, 2004, p. 91) and that “the
non-abusive parent’s psychological state is very important simply because . ..
research shows that the best way to help a child who has been exposed to
domestic violence is to support the healing of the non-violent or victim
parent” (Drozd & Olesen, 92 [citation omitted)).

COUNTERPRODUCTIVE PROTECTIVE PARENTING

However, the majority of the discussion of non-aggressor parents is devoted
to their weaknesses and failures. The main new contribution this discussion
offers is the concept of “counter-productive protective parenting” (Drozd &
Olesen, 2004, p. 92). The authors’ definition of this parenting style is striking:
a parent who “is so scared and frantic that she is not effective in her efforts to
protect her child” (Drozd & Olesen, p. 95).

[A mother] may fail in protecting her children when the court grants the
father unmonitored contact ... In her mind, the system has failed her and
she has failed her children...Her behavior may become counter-
productive. The angrier she gets, the more frightened. . .the less likely
that the custody evaluator or the court will see her as parenting in a
manner that is in the best interest of her children. The more she acts this
way, the less likely she is able to protect her children. .. Her behaviors
are counter-productive and ber parenting style can be described by the
same name [emphasis added] (Drozd & Olesen, p. 97).

Those who have litigated cases on behalf of abused mothers seeking to
protect their children are all too familiar with the failure of the system to
credit mothers’ attempts to protect their children. It is true that in some
instances such mothers may become overtly angry, or perhaps extremely
upset, and behave in ways that do not help their case. Nonetheless, the
use of the label “counter-productive” to explain the system’s failure to
protect the child implies that it is ber bebavior which causes the system’s
failures. At the same time, the authors seem to acknowledge that her
“counter-productive” response is in reaction to the system’s own failures.
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“The system fails the protective, once abused, parent” (Drozd & Olesen, 2004,
p. 97). Yet by labeling such a reaction “counter-productive protective
parenting” and suggesting that it is relevant to a custody evaluation, they
unavoidably contribute to a misattribution of blame for the legal system’s
own failure.

Perhaps most troubling, the authors equate some mothers’ reactivity
or emotionality in response to the court’s failures with their own inad-
equate parenting. “/HJer parenting style can be described by the same
name.” 1 can see no reason—and the authors offer none—why a person’s
reaction to a court’s refusal to allow her to keep her child safe should be
treated as a measure of her parenting skill or style. The one has nothing
to do with the other. Yet, it is precisely this type of blurring that causes
courts and evaluators to think that they are assessing a parent’s parenting
when what they are really assessing is—from a subjective viewpoint—the
parent’s interactions with the system and the evaluators themselves.
Indeed, this blurring is consistent with the already problematic tendency
of judges and evaluators to assess a parent’s parenting capacity based
on how he or she appears in court, how the parent interacts with them,
or whether they like the parent. For instance, Jaffe, Lemon et al. (2003)
have similarly pointed out that abuse survivors’ anger, distrust, or sus-
picion toward court professionals “undermines their effectiveness in deal-
ing with the court system and may result in adverse inferences drawn
about their attitudes, parenting skills, and ability to promote a relationship
with the other parent” (p. 62). These authors however, do not for a
moment suggest that these “adverse inferences” are in any way legitimate
or appropriate. On the contrary, while to some extent it may be unavoid-
able for human beings to judge others as parents based on their own
interactions, one would hope that a thoughtful and deliberative discussion
of the custody evaluation process such as that embodied by this article
would avoid this pitfall. Indeed, one might even hope to see these leading
evaluation authors acknowledge that a mother’s parenting style or skills
are in fact unlikely to be capable of assessment based on her interactions
with system personnel or her responses to court-inflicted harm to herself
or her children.

While Drozd and Olesen are careful not to over-generalize, I believe it is
important to emphasize that to a remarkable degree many mothers remain
appropriate and functional in the face of a court system that has in many
cases turned on them and consigned their children to ongoing sexual and
physical abuse (H v. M, 2009; O v. O, 2008-2009; Sullivan, Nguyen, Allen,
Bybee, & Juras, 2000; W v. F, 2007). Such mothers’ transcendent heroism
in the face of the unique agony of watching their children and their own lives
be destroyed by physical and sexual abuse permitted by the legal system in
the name of “justice,” has been heretofore unacknowledged and deserves
serious examination by the social science field.
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ADDITIONAL MEDIATING VARIABLES

There is one more troubling aspect to the decision tree’s discussion of “med-
iating variables.” In assessing what victimized mothers contribute to the fam-
ily dynamic and to the impact of a father’s abuse on the children, the
discussion unavoidably has the effect of distributing responsibility for an
abuser’s abuse on children between both parents. While on one level, it is
true that victimized mothers’ behaviors inevitably play a role in how children
are affected by a father’s abuse, on another level, it is—or should be—irrel-
evant to a court assigning custody. Upon identification of the abuse and its
perpetrator, the difficulties that flow from abuse, including those exhibited
by the victim, should be laid at the door of the perpetrator. Violent abuse
is not on a par with a mother’s “counter-productive” reaction to it. Yet, to
give the mother’s response the significance this discussion does is to subtly
reduce the abuser’s responsibility for his own abuse and to elevate the adult
victim’s shared responsibility for that same abuse.

The flawed logical extension of this kind of analysis can be seen in a
recent case handled on appeal by this author. Here, the court found that
the child was alienated from the abusive father due in part to his “temper”
problems and in part to the abused mother’s fear, which the court character-
ized as “understandable” and “legitimate,” but which she failed to hide from
the child. The mother’s “understandable” fear, which according to the court
affected the child, became the basis for assigning the father joint custody and
increased access time, to attempt to counteract the child’s alienation. In fact,
this purported alienation—concededly caused at least in part by the father’s
adult abuse—became the basis for rebutting the presumption against joint
custody to batterers. In essence, this type of reasoning rewards the abuser
for the consequences of his abuse: Even if the mother’s fear is due to bis viol-
ent conduct, so long as the child’s alienation is even partly a reaction to the
mother’s feelings, it entitles him to more access.'®

This kind of displacing of the natural consequences of abuse is an inevi-
table outcome of the multi-factoral approach. The emphasis on evaluating
“everything,” that is, both parents’ parenting styles, behaviors, dysfunctions,
and so forth, evenhandedly, even where one parent is abusive and the other
is not, appears to be virtually a cardinal rule within serious custody evalu-
ation practice and literature (Fidler & Bala, 2010; Gould, 2006; Johnston, Wal-
ters, & Olesen, 2005). Yet, while the scientific impulse for comprehensive
and “multivariate” assessment is understandable, in the context of abuse,
the treatment of abuse as simply one of many other factors, especially alien-
ation, is inappropriate: It inevitably downgrades the significance and priority
of abuse and abusers in favor of a more “equal” focus on both perpetrators
and victims. After all, both are parents and both impact the children, and
both have other strengths and weaknesses. Yet, if we recognize the true
dimensions of the intentional harm of abuse, we would not treat these things
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as equivalent, because one is the unjust cause of harm, while the victim’s
primary deficits—particularly any negativity toward the abuser—are essen-
tially a strategy of coping with that intentionally inflicted harm. In other
words, both a scared or angry mother and an alienated child are caused
by the abuse. Compensating the abuser for that fear and alienation simply
rewards abuse.

Some may see this analysis as more concerned with fairness to the
adults than the best interests of the child. However, more often than not,
those two values coincide: As has been amply demonstrated empirically,
and the “Safety First” article recognizes, men who batter their wives are
more likely to abuse their children, and that risk increases after separ-
ation (Bancroft & Silverman, 2002; Dalton et al., 2003; Drozd et al.,
2004). Batterers are also apt to treat their children as owned objects sub-
ject to “power parenting,” to be neglectful and indifferent to the chil-
dren’s needs, and to actively destroy their relationship with and trust
in their protective mother (Bancroft & Silverman, 2002; Radford &
Hester, 2006). But research indicates that many women who have been
victimized manage to parent as well as other women (Sullivan et al,,
2000), and those whose parenting has been impaired are likely to
rebound once they separated and safe from the abuse (Drozd & Olesen,
2004; Radford & Hester). Moreover, for an abuser to be rewarded with
custody teaches children a terrible lesson: at best, that violence and
abuse is not a problem, and at worst, that violence and abuse is
rewarded and to be emulated. For a mother who is victimized by an
abuser to be denied custody (or primary custody) because her victimiza-
tion purportedly renders her a less “friendly” parent to the father, tea-
ches children a similar lesson: that abuse should have no impact on a
parent’s rights to their children and that victims must subordinate their
own safety and suffering to the abuser. Thus, holding batterers account-
able in the custody decision furthers not only fairness to the parents but
also children’s psychic and physical well-being.

Perhaps it is the decision tree’s implicit commitment to evaluating the
extent to which each parent contributes to potential harm for the children
that fuels the tilt of the discussion toward non-aggressor parents’ parenting
Sflaws rather than toward recognition of their often heroic accomplishments
in the face of extreme stress and abuse. A balanced discussion of
non-aggressor parents in such families would also have to describe the
remarkable efforts and sanity that many mothers bring to insulating and
protecting their children from the abuse, maintaining nurturance and love,
and keeping their lives functioning, while under an onslaught of
aggression, violence, and threats from the father (Radford & Hester, 2006;
Sullivan et al., 2000). Had this article included such a discussion, it would
provide an important counter-balance to many evaluators’ tendency to
blame mothers for whatever difficulties children have, even in families with
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an abusive father. In addition, it would have helped evaluators to notice
the extraordinary state of siege under which some mothers live and the
remarkable efforts many make to insulate their children from the chaos
around them.

Of course, the net effect of all of these things is that non-offending
mothers who are struggling with the impact of abuse and judicial denial
are likely to be seen as equally problematic as (or more problematic than)
their abusers. But, so long as non-abusive mothers are seen as equally prob-
lematic as—even if in different ways than—abusive fathers, this evenhanded
distribution of responsibility for the children’s problems inevitably leads to a
dilution of concern about the abuser's abuse. The unavoidable result is
evaluators’ and courts’ failures both to adequately recognize and value
danger and risk of future abuse and to adequately ensure the children’s
(and mother’s) safety.

THE DECISION TREE’S LACK OF GUIDANCE ON WEIGHT OR
PRIORITY TO DIFFERENT FACTORS INVITES A CONTINUED
FOCUS ON ALIENATION ATTHE EXPENSE OF ABUSE CONCERNS

Drozd and Olesen’s emphasis on “multivariate” and comprehensive evalua-
tions of abuse, alienation, and developmental/behavioral theories, while
offering the appearance of fairness and objectivity, also fails to cabin evalua-
tors’ discretion and judgment in any respect. Thus, an evaluator who believes
that women often lie about abuse and brainwash children can easily apply
the decision tree to conclude that the alienation is significant and the abuse
is not, even if there is evidence of severe violence and abuse by one parent
against the other.” Even an evaluator who does their best to be
open-minded receives no guidance on how to weigh the multiple problems
in the family. What if there is abuse, paternal sabotaging of the mother, and
poor parenting by the mother? How does a truly neutral evaluator sort
through all these findings and reach a bottom line recommendation? As dis-
cussed earlier, experts on abuse and custody generally point in the same
direction: In most cases abuse should trump the other factors because abuse
poses the greatest risk to children, children’s safety and feelings of safety are
essential to their well-being, and because where there is abuse, it is likely to
be the source of most of the other problems in the family (Dalton et al., 2003;
Meier, 2003; Stark, 2009). For this reason numerous state statutes, Congress,
and the National Council of Juvenile & Family Court Justices elevate domestic
violence above the many other factors commonly considered in custody
decisions (American Bar Association Commission on Domestic Violence,
2008; Dalton et al., 2006; H. Res. 172, 101st Cong., 2nd Sess, 1990; National
Council of Juvenile & Family Court Judge, 1994). In contrast, the decision tree
sacrifices clarity and priority to abuse on the altar of “multivariate” evaluation
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and permits even affirmative abuse findings to be trumped by purported
alienation.

ALIENATION: A TEMPEST IN A TEAPOT

The foregoing discussion implies that the fundamental critique of alienation
as a defining principle in custody litigation has more to do with context than
with the intrinsic validity of the concept. Indeed, both the evaluator com-
munity (and Drozd and Olesen, 2004) and domestic violence communities
are in agreement that alienation behaviors are commonly, if not most com-
monly, committed by abusive fatbers (Bancroft & Silverman, 2002; Drozd
& Olesen; Johnston & Kelly, 2004; Johnston et al., 2005). In addition, where
a mother malevolently turns the children against a loving father, or vice
versa, I would agree that alienation is a legitimate concern, although the
question remains whether and how a court can remedy or prevent it. The
current problem with alienation’s use in family courts is that it is so
commonly used to falsely deny abuse and that it is selectively invoked
against mothers far more often than against alienating fathers. To their credit,
Drozd and Olesen, and even Gardner (2006) assure readers that the use of
alienation to deny real abuse is improper and not how it was intended.
But, these denials are unpersuasive in light of both (1) the historical develop-
ment of PAS expressly for use against abuse allegations; (2) the common
definition of alienation as involving false abuse allegations (Fidler & Bala,
2010) (citations omitted); (3) the rampant misuse of PAS and alienation to
deny true abuse; and (4) the empirical evidence that true alienation is, at
best, a minor problem in the vast majority of separating families.

The first three of these are discussed in the previous sections and in this
author’s prior work.'® Regarding the fourth—the actual prevalence of alien-
ation—leading alienation researcher Janet Johnston’s (2005) own research
has demonstrated that even where the majority of divorcing parents used
alienating behaviors, only 20% of the children were actually alienated from
(i.e., rejecting and angry or negative toward) the other parent. Additionally,
most of these had legitimate reasons for the estrangement, including neglect-
ful, abusive, or other non-nurturing behaviors by the disliked parent. It is
important to bear in mind that the largest study of custody litigation to date
found that only 9% of divorcing parents litigated their cases in court, and
only 4% actually took their cases all the way to trial (Emery et al., 2005; Mac-
coby & Mnookin, 1992). Of the 9% who litigate, we can assume based on
Johnston’s study that a majority engage in “alienating” behaviors, but only
approximately 20% of children are even negatively affected. Moreover, a
portion of these are estranged for good reason, according to Johnston as well
as Drozd and Olesen (2004). What does this mean for alienation theory? It
would seem that as an objective matter, alienation is, simply, a very minor
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problem for the courts. Only in a very small proportion of cases—something
less than 2% (i.e., 20% of 9%) of the total population of divorcing families—
require courts involvement concerning alienation. Even of these, a significant
proportion of children are hostile due to the disfavored parent’s own conduct
or other developmental reasons, meaning their so-called “alienation” cannot
possibly be brought to bear in favor of the disfavored parent, thus making it
simply irrelevant to the adjudication of access rights between the parents.

The relative insignificance of alienation as an empirical problem is
underlined by the fact that there has yet to be adduced any empirical
research documenting long-term harm to children from pathological (as
opposed to justifiable) alienation. Rather, assumptions about the harm of
alienation are derived from clinicians’ personal clinical experiences
(Johnston & Kelly, 2004). But these assessments may well be circular. That
is, those who believe alienation and loss of closeness to (typically) a noncus-
todial father is one of the worst harms that can befall a child are inclined to
attribute children’s problems to that alienation rather than to any emotional
or physical abuse in the family. While Johnston and Kelly suggest that “pre-
liminary data” do support clinical observations, indicating that children who
are alienated from one parent suffer more behavioral problems than their
non-alienated counterparts, this analysis does not appear to account for
the likely contribution of child abuse or other destructive parenting to the
children’s problems—factors that they elsewhere acknowledge contribute
to children’s alienation (Johnston & Kelly, 2004). Indeed, research (and liti-
gation experience) amply demonstrates that evaluators and courts routinely,
often mistakenly, attribute children’s behavioral difficulties to poor custodial
(largely maternal) parenting rather than to a noncustodial father’s history of
abuse (O v. O, 2008-2009; Radford & Hester, 2006; Stark, 2009).

In contrast, while all who work with clients in the field, this author
included, are apt to draw inferences and develop beliefs based on their
own practice and predilections, it bears noting that, in contrast to alienation,
the prevalence of violence and abuse in custody litigating families, as well as
the harm caused by abuse, is amply empirically documented. Research from
multiple sources, including studies in different courts of cases referred for
evaluation or mediation, indicates with remarkable consistency that approxi-
mately 75% of contested custody cases involve a history of domestic violence
(Jaffe, Crooks, & Poisson, 2003; Johnston, 1994; Johnston & Campbell, 1993).
While some rare custody-related research identifies the mother as the per-
petrator in a subset of cases (Johnston & Campbell; Kelly & Johnson,
2008), the fact that violence and abuse is a widespread problem among cus-
tody litigants is really not debatable. In addition, unlike alienation, there is
little debate that violent or sexual abuse in the family is destructive to chil-
dren both when they merely witness abuse between their parents and when
they are directly abused (Bancroft & Silverman, 2002; Drozd et al., 2004).
While many in the system may over time become accustomed and somewhat
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desensitized to allegations of violence, domination-based battering, which is
inflicted to instill fear, is a kind of terrorizing which is profoundly traumatiz-
ing to its direct victims and children who witness it. “Psychological trauma is
an affliction of the powerless. ... “Chronic childhood abuse takes place in a
familial climate of pervasive terror, in which ordinary caretaking relation-
ships have been profoundly disrupted...The omnipresent fear of death is
recalled in the testimony of numerous survivors [of childhood abuse]” (Her-
man, 1992, pp. 33, 98). This is true for children who “merely witness” their
parent’s victimization, as well as those who are directly abused. Courts and
evaluators would do well to remember this.

In short, the lack of empirical evidence of the harm of alienation; the
affirmative evidence that even intentional alienation rarely occurs and that
when it does it is often due to the disfavored parent’s own conduct; and
the undeniable history of the misuse of alienation claims to discount and
deny abuse allegations, all point to the conclusion that the pervasive focus
on alienation in family courts is little more than another means of putting
shared parenting—or fathers’ rights—above all else (Jaffe, Lemon et al,,
2003). Indeed, in the name of remedying mothers’ supposed alienation
of children, more and more children are being completely cut off from their
mothers (Petition in Accordance with Inter-American Commission on
Human Rights, 2007; Lesher & Neustein, 2005; M v. M, 2010). In these
cases, the consequence for alienation not only replicates the very harm it
claims to correct—it exceeds the consequence normally exacted for abuse.
Abusers typically receive at least supervised visitation, and in many cases,
unsupervised access or joint custody. It is, therefore, difficult to avoid the
conclusion that the use of the alienation theory is really about elevating
fathers’ rights over mothers’ rights and children’s best interests. To their
credit, Johnston and Kelly (2004) have begun to directly challenge the
shared parenting “religion” and to call for individualized assessments of
each child and their relationships with their parents to replace the blanket
assumption about the controlling importance of maintaining active contact
with the non-custodial parent. I have no doubt that Drozd and Olesen
(2004) share that perspective and goal.

ALTERNATIVE APPROACH: PUTTING THE TEMPEST
BACK INTO THE TEAPOT

If the court system’s focus on alleged alienation is distorted and misplaced,
and if the decision tree’s multivariate approach also fails to do justice to
the realities of abuse and alienation, what is a preferable approach? I offer
the following steps to outline an approach that reflects the realities of abuse
and alienation while cabining the potential for misuse of the alienation
concept to falsely deny abuse, but not rejecting entirely the possibility that
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alienation by a parent is the dominant and destructive cause of a child’s
estrangement from the other parent.

1. Assess abuse first. Abuse should always be assessed—first—whenever
there are allegations of abuse. The outcome of this assessment could
short-circuit the remaining evaluation: If abuse claims are verified, or
substantial risk exists, the remainder of the evaluation should be guided
by safety and healing as the dominant concerns, with relationship
preservation as the second concern.

2. Expertise in abuse is required. Evaluators who lack meaningful expert-
ise should be required (as is implied by the APA’s child custody evaluation
guidelines, [APA, 1994, 2009]) to bring an outside expert into the evalu-
ation. Real “expertise” requires more than one or two continuing edu-
cation seminars. It requires in-depth training and experience in working
with abused children or adults. Evaluators who possess a predisposition
to believe that children who allege abuse have been brainwashed or coa-
ched are evaluators who lack appropriate expertise and who are operat-
ing from ignorance or bias. There is little objective empirical support for
this widespread belief (Lyons, 1998-1999), and it skews an evaluation
in a direction that is unacceptably risky for children. It is precisely because
assessments of abuse (like alienation) are notoriously dependent on the
assessor’s predispositions to believe or not believe such claims, that actual
training (either a specialized degree or post-degree) and some specialized
work on abuse is a necessary pre-requisite for a valid assessment.
Additional indicia of abuse expertise might include research or publica-
tions in the field, subscriptions to abuse-related journals, participation in
specialized conferences, and so forth.

3. Once abuse is found, alienation claims by the accused abuser are
not considered. Virtually every article about alienation and abuse,
including Drozd and Olesen’s (2004), gives lip service to this principle:
that if abuse is real, then alienation is not (p. 81). Yet Drozd and Olesen’s
decision tree is explicitly built around the principle that both such possible
causes of estrangement must be explored. As described in a previous
section, this “multivariate” approach tilts the assessment dangerously
away from recognizing the real implications of abuse.

There is one exception: Derogatory treatment of a child’s mother is
common by batterers and is simply one of an array of psychological stra-
tegies that abusers use to harm mothers and children. This widely recog-
nized aspect of battering, which Drozd and Olesen call “sabotaging”
(2004, p. 94) and has been termed variously “tangential spouse abuse”
and “domestic violence by proxy” by other leading experts (Stark,
2009; Leadership Council, 2009), is simply part of the pattern of abuse
and should be part of the abuse assessment. How much weight a court
or evaluator will want to give to this type of alienating (or estranging or



Decision Tree Critique 243

sabotaging) conduct is an open question. In this author’s view, in the
ordinary abuse case, the abuser’s abuse is of greater concern than their
alienating or sabotaging conduct, with one exception: When abusers
are given custody or general control over the child, they too often inten-
tionally destroy the child’s relationship with his or her protective and car-
ing mother (Petition in Accordance with Inter-American Commission on
Human Rights, 2007). The harm caused these children (not to mention
their mothers) by the combination of abuse and intimidation and inten-
tional “alienation” can only be extreme—not so much because of the
loss of one parent, but because of the child’s loss of ability to trust in
their protective parent, the essential relationship for their healing and
recovery from abuse (Bancroft & Silverman, 2002). Of course, if these
guidelines are implemented, it is to be hoped that abusers will not be
given custody at the expense of the abuse-alleging mother, thereby obvi-
ating the potential for this type of truly devastating “alienation” by an
abuser See #4.
. Where abuse allegations are not confirmed, the allegations
themselves may not be treated as evidence of alienation. This may
well be the most controversial portion of this article—and the most
important. Perhaps, it is best explained with a small thought experiment:
When fathers allege that mothers or their new partners are abusing the
child and/or bring the child to a counselor for such abuse, but the court
does not confirm the allegation, would it be usual to treat the father as a
pernicious alienator from whom the child must be removed and protected?
I have never heard of this happening, nor do I believe most experienced
family lawyers or evaluators would expect, or even advocate for, such
treatment. The same standard should hold true for mothers alleging abuse.
What this means is that alienation should not be linked to abuse
allegations at all. If alienation is a serious concern, then it is one inde-
pendent of abuse allegations. To treat abuse allegations as the hallmark
of alienation, as Gardner invited and the alienation community continues
to do, is simply to fall into the trap illuminated previously: of misusing a
claim of alienation to defeat, neutralize, or undermine the seriousness or
validity of allegations of abuse. The two concerns should stand or fall on
their own.
. Alienation claims are independently evaluated only under limited
conditions: Only if (1) all possible “natural” reasons for the child’s
extreme hostility to the other parent (such as affinity, development, or
the disfavored parent’s own conduct) have been ruled out; and, (2) there
is identifiable intentional alienating behavior by the “aligned” parent. As
Johnston (Johnston, Walters, & Olesen, 2005) and others (Fidler & Bala,
2010) are increasingly noting, children may be estranged or alienated from
one parent over time, even in intact families, for myriad reasons, including
developmental changes, personality differences, children’s and parents’
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own vulnerabilities or needs, and so forth. Family courts, while seeking to
assess the “best interest of the child” cannot possibly hope to fully and
accurately assess all of these factors, let alone control for or correct them.
Even if they could, family courts’ legitimate role is limited to awarding cus-
tody to one parent or both, not to curing all interpersonal ills in the family.
Therefore, to ensure that alienation claims are not merely rebutting or
minimizing abuse, courts’ and evaluators’ alienation assessment should
be limited to identifying those presumably very few cases in which one
parent actively and gratuitously undermines the other parent’s relation-
ship with the children to a degree that is detrimental to the child.

Once a child is determined to be unreasonably hostile to the other
parent (i.e., where the child refuses to spend time or is incorrigibly resist-
ant with one parent) and there is no “natural” developmental or justifiable
reason, the evaluation must seek to determine if this hostility has been
fueled by the other parent. (Alienation concerns should not be limited
to that committed by a custodial parent against a noncustodial parent.
Many noncustodial parents use such conduct to undermine children’s
relationships with their custodial parents.) In assessing for parentally-
caused estrangement or alienation, protective measures such as filing
court protective petitions or going to Child Protection must not be
considered. Otherwise, the alienation assessment becomes once again a
function of disbelieved abuse allegations.

Empirically, true alienation will be at issue in only a tiny Sfraction of
cases. As noted previously, Johnston (2005) found that, even with alienat-
ing conduct by parents, only 20% of children in contested custody liti-
gation were actually “consistently negative” toward—only about 6%
were “extremely rejecting” of—one parent, and many of these had good
reasons. Once those families with abuse histories or other valid reasons
for the estrangement are excluded, the number of litigating families where
one parent is causing a child’s alienation from the other parent must be
extremely small.

Note that this approach excludes cases where the parent is engaged

in alienating conduct but the child is not in fact alienated. It also excludes
cases where the child is incomprehensibly hostile but the preferred parent
is not the cause.
Only conscious intent and specific behaviors may constitute alien-
ating conduct. Gardner popularized the notion that mothers may uncon-
sciously, without malevolence, seek to alienate children from their father
(Gardner, 1991, 1987). As some case examples herein and elsewhere (Pet-
ition in Accordance with Inter-American Commission on Human Rights,
2007), have demonstrated, evaluators’ and courts’ tendency to psychoana-
lyze mothers and to attribute alienating behavior to their unconscious, has
made it possible to accuse a mother of alienation—and thereby dismiss
abuse claims—even when she has done nothing to alienate the child.
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Thus, in one of the cases described in the previous sections, the court

explicitly found that the mother was not coaching the child but suggested
that the child might be inventing sexual abuse because she “senses her
mother’s dislike for her father,” among other things (W v. F, 2007). Of
course, this theory is sufficient to negate all child abuse allegations in all
cases since inter-parental hostility can be inferred in most such litigation.
Such unfounded and frankly nonsensical judicial speculation has been
legitimized by the widespread acceptance of the pop psychology
attached to the PAS theory. The best cure is a clean one: Psychoanalyzing
should be prohibited; only identifiable behaviors should be considered
in assessing for alienation. This recommendation is consistent with Drozd
& Olesen’s warning against evaluators “attemptling] to guess at some-
one’s motivation or...[positl] some unconscious underlying family
dynamic” and urging that evaluators limit themselves to behavioral obser-
vations instead in order to minimize error (Drozd & Olesen, 2004, 80).
. Remedies for confirmed alienation are limited to healing the
child’s relationship with the alienated parent. Under this proposal,
if legally cognizable alienation is found, evaluators should not seek to
undermine the child’s relationship with the preferred parent, but rather
to strengthen the child’s relationship with the parent from whom s/he is
alienated. Therefore, family therapy between the child and the alienated
parent, therapy for the child, and/or therapy for the preferred parent,
might be appropriate. Orders to both parents to cease any derogatory dis-
cussion of the other parent may be appropriate, but forced change of cus-
tody is not, at least not until the child’s relationship with the alienated
parent is sufficiently healed to make the child comfortable with such a
prospect. While at the current time this may be a painful and difficult pill
for mothers whose children have been successfully alienated from them
by an abusive father who possesses custody, such outcomes should
become rarer once alienation is no longer wielded as a sword against
mothers who raise abuse concerns. Moreover, this proposal does not
ignore such conduct; it merely requires it to be addressed as part of an
abusive pattern and not as “alienation” per se.

Those who see such remedies as unacceptably weak would do well
to recall that extreme alienating conduct by an abuser, such as requiring
the children to watch him beat their mother, calling her a whore, and
teaching them to disrespect and ignore her, has historically not been
cause for much judicial concern. If such conduct did not rise to the cog-
nizable level when committed by violent abusive fathers, it is hard to see
why less egregious conduct by nonviolent mothers should be of far
greater concern. Moreover, Johnston’s (Johnston, Walters, & Olesen,
2005) research confirms what many in the field know: That children are
resilient and that they are not easily brainwashed into rejecting another
parent, at least not without active abuse, coercion, and terrorization.
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Courts and evaluators should operate from a healthy appreciation for the
range of imperfect parenting that children everywhere survive and for the
strength of children’s hard-wired love for both parents. They should
ensure that loving relationships are made available and invited to flourish,
and should trust that children will discern the truth about their loving par-
ents so long as they are able to experience them directly.

CONCLUSION

Drozd and Olesen’s (2004) decision tree, along with their earlier article “Safety
First,” are important attempts to bring objectivity and sensitivity to evaluators’
assessments of abuse and alienation. Unfortunately, while the desire to
be neutral, objective, and open to all hypotheses is understandable and
honorable, the realities of abuse, its routine denial by evaluators and courts
as well as abusers, the rampant misuse of the alienation concept, and its his-
torical pedigree as a strategy for denying abuse, make the multivariate
approach more of a tool for denial than for truth. Real objectivity and genuine
truth about abuse and alienation requires a more grounded understanding of
both the implications of abuse and the limited validity of the alienation con-
cept, if evaluators and courts are to fairly and accurately determine parental
access in a manner that truly protects children’s best interests.

NOTES

1. The concept of a “Parental Alienation Syndrome,” a phenomenon where a custodial parent
(usually the mother) would actively seek to subvert the children’s relationship with their noncustodial
parent (usually the father) by alleging child sexual abuse and other means, was first coined by Richard
Gardner, M.D., and was widely adopted, explored, and advocated within the worlds of courts and forensic
evaluators (Bruch, 2001; Hoult, 2006; Meier, 2009). Over time the scientific validity of a parental alienation
“syndrome” has been largely rejected by leading professionals in the mental health and legal fields
(American Psychological Association [APA], 1996; Dalton, Drozd, & Wong, 2004, rev. 2006; Ragland &
Fields, 2003). However, “parental alienation,” not as a scientific “syndrome,” but simply as a factual
behavioral phenomenon, continues to be treated by leading mental health researchers and evaluators
as a central defining issue in custody evaluations and adjudications (Drozd & Olesen, 2004; Kelly &
Johnston, 2001). The extent to which “PA” differs from or is similar to PAS is debatable; see Meier, 2009a.

2. While the theory of alienation is not inherently gendered, it is used far more often against mothers
than fathers, in part because it evolved from PAS, which was invented specifically with mothers in mind.
See e.g., Gardner, 1992, p. 129; Gardner, 1987, pp. 127-28, 131, 188 (describing mothers who falsely allege
child sexual abuse). Regardless of the intent of particular proponents, both theories are most easily
applied against mothers because both challenge the credibility of allegations of abuse, which are most
commonly made by women against men.

3. See, e.g., hitp://www.mediaradar.org/. The label “father’s rights” is ambiguous; without knowing
more about such groups it would not necessarily signify opposition to advocacy against domestic viol-
ence. However, many fathers’ (or “men’s”) rights groups are opposed to domestic violence advocacy,
deny the prevalence of domestic violence and its relationship to male domination of women, and seek
to weaken legal protections from abuse, all in the name of an absolute right to “shared parenting” and
strong assertions that many women fabricate abuse (Dawson, 2009; Sack, 2004).
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4. Although the decision tree also references the child’s “age and stage-appropriateness” of the
child’s “behavior,” the article does not explain what is meant by the term, but it appears that for purposes
of this article, concerns about a child’s behavior are limited to those connected to their relationships with
parents. Even the discussion under the heading concerning “Development” focuses solely on child-parent
relationships. See, e.g., id. at 73 et seq (“Many, if not most, children in non-abusive families have
equal ... emotional relationships with their parents. ..some children...do not™).

5. Even Richard Gardner acknowledged that PAS is sometimes misused in this way (Gardner, 2002,
p. 100).

6. The article does somewhat vaguely suggest that even if the child’s behaviors are appropriate and
their relationships with parents are all right, an evaluator may still want to apply the decision tree, includ-
ing evaluating safety. But this is an understated possibility, rather than a strong recommendation, and it is
not reflected in the tree (Drozd & Olesen, 2004, p. 71). Moreover, as noted in the following sections, the
safety analysis is limited to instances of prior findings of abuse or new court orders to do such an assess-
ment. It is unlikely that a court would order this without a request or recommendation from the evaluator;
courts typically defer to evaluators’ own professional judgments regarding whether and how to conduct an
evaluation. It is unclear why the tree does not urge evaluators to proceed with an abuse /risk assessment in
all cases where abuse is alleged.

7. While the general thrust of the “Safety First” article is laudable and the piece offers valuable
background information to evaluators about abuse and its impact on children, even this article is also
somewhat ambiguous about how evaluators can and should assess future safety of children: “The first step
directs the evaluator to address the child’s immediate safety. The second and third steps emphasize the
evaluation of the child, including the child’s psychological functioning and intimate relationships” (Drozd,
Kuehnle, & Walker, 2004, p. 95) While emphasizing the need to assess for abuse and safety, rather than
explaining how one assesses safety (most domestic violence experts will say that the only way to predict
future risk is to assess past abuse) and how to structure visitation/custody recommendations around
safety, it instead moves into a relationship assessment, regardless of whether danger is found. More
confusingly, the use of the phrase “immediate safety” seems to limit the safety focus to only “immediate”
concerns such as visitations right now during the litigation (when most abusers can be expected to be on
best behavior), rather than on the Jong-term post-litigation safety needs which a custody court must
determine. It appears, although neither article is explicit, that the article under review here is actually
the completion of the “Safety First” Model (Drozd, Kuehnle, & Walker, 2004, p. 89). (“The final steps
in this model include the development of multiple hypotheses, specialized assessments of the child and
parents, and the crafting of recommendations for the court that are specific and unique to the case at hand;
these will be discussed in a future article by the authors”).

8. This author’s focus is on male batterers of women for several reasons. First, while some research
suggests that women use violence more often than has been recognized (Johnson, 2008), women’s use of
violence is rarely connected to a control and domination agenda, and is far less injurious or oppressive to
its male victims (Johnson, 2008; Stark, 2007, 2009). The differences in harm to children from exposure to
mere “hitting” between adults as opposed to the gender-based use of fear to impose power and control
over the victim are not well established and await serious research. However, as is true of most specialists
in domestic violence, when this author speaks of adult abuse or domestic violence the reference is 1o bat-
tering which involves the ongoing gender-based exercise of power and control (Farney & Valente, 2003;
Dalton, Carbon, & Olesen, 2003). Therefore, the terms “abuse” and “battering” refer not only to acts of
violence but to “coercive control,” defined as “tactics to intimidate, humiliate, degrade, exploit, isolate,
and control,” which are often accompanied by “low-level violence such as pushes, slaps, hair-pulling,
kicks, and grabbing” (Stark, 2009, p. 294). The research literature is increasingly identifying coercive
control as equally and sometimes even more destructive to its direct victims and potentially to children,
than “mere” violence (Stark, 2009, pp. 294-95).

9. Reporting an evaluator’s independent concerns about abuse to child protection, as suggested by
the authors, in lieu of doing the evaluation oneself (Drozd & Olesen, 2004) would be a futile gesture. Child
protection agencies are notoriously reluctant to fully investigate when allegations of child abuse are
lodged by a custody litigant. (See, e.g., Illinois DCFS policy manual, hup://dcfswebresource.dcfs.illinois.
gov/downloads/procedures/procedures_300.pdf (“information about abuse allegedly committed by a
father obtained from a young child who has been in the custody of a mother involved in a bitter divorce
with the father may be less credible” Lesher & Neustein, 2005). Moreover, if the allegation is “merely” that
the child may have witnessed adult abuse in the home, in most states that would be per se insufficient
predicate for a child abuse investigation (Weithom, 2001). Nonetheless, as the literature and domestic
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violence experts universally agree, where there has been adult abuse there are potential risks to the
children from the abuser, regardless of whether past child abuse can be demonstrated. These are precisely
the forward-looking risks a custody evaluator should be assessing, which is in contrast to CPS agencies’
limited focus on whether past abuse can be sufficiently proven to justify State intervention.

10. See, generally, Dawson, 2009. Not only fathers’ rights extremists but a growing number of courts
are viewing allegations of child or adult abuse by a protective parent as malevolent or pathological, with-
out serious investigation of their credibility. This trend has been recognized in the literature: “If (a mother]
presses claims of abuse during a custody dispute, she is likely to be labeled uncooperative, selfish, or even
vindictive” (Stark, 2009, p. 289).

11. This author has learned of several cases (one in my own caseload) in which the mother was found
to have “alienated” the children from their father—and the father awarded increased custody—by virtue of
her sadness about potentially losing her children and fear of the adult abuser, and her purported failure to
hide her feelings from the children. Other organizations and experts report that this type of “blaming the
victim” is not uncommon as a reason courts reduce or terminate custody of abused mothers even while
recognizing that they are not malevolent or intentionally alienating the children.

12. Domestic violence organizations that do not necessarily specialize in custody nonetheless report
that they are being flooded by calls for help from protective mothers in family court litigation who are
losing custody to abusers or being forced to subject their children to abuse during visitation. This author’s
organization, DV LEAP, receives 2-5 desperate calls or emails of this sort per week.

13. See cases described in previous sections. In the trial this author completed in 2006 (referenced in
example # 4), the mother’s second petition for a Civil Protection Order on behalf of her 4-year-old, which
was filed after the urgings of the child’s therapist and Children’s Hospital personnel, triggered a counter
Motion to Show Cause why the mother should not be held in Contempt for “interfering with visitation” by
filing petitions for protection. The court never dismissed the contempt motion or ruled directly on it. While
the court never ruled on the contempt motion it also did not dismiss it as invalid, and in the visitation
litigation it did accept the father’s denials of the sexual abuse, a position that was thoroughly rejected
on appeal (Wilkins v. Ferguson, 928 A.2d 655 [D.C. App. 2007)).

14. It is often noted that mothers are uniquely subject 1o critique as parents to a far greater degree
than fathers, due to our cultural history in which fathers were traditionally not expected to be involved
with children. Crudely put, fathers nowadays are often considered heroes if they engage with their chil-
dren, let alone assist in raising them. In contrast, mothers are considered flawed if they fail—as most do—
to live up to an idealized image of the always loving, always available, and always selfless mother. “Being
a Good Father is a reasonable, attainable goal; you need only be present and supportive. Being a Good
Mother, as defined by mothers themselves, is impossible . . . The Good Mother does not exist, and she has
never existed” (Waldman, 2010, p. 11). “For the tedious and messy bits of my childhood my father was,
like most fathers of his generation, absent ... My mother did all the dirty work, and without receiving an
ounce of emotional credit for it” (Lewis, 2009, p. 10).

15. ‘This occurred in one of this author’s ongoing cases, resulting in the child’s being subjected to
weekly sexual, physical, and emotional abuse as a result of the custody evaluator’s denial of the past adult
abuse and other violence and its implications, and the pathologizing of the angry, protective and
traumatized mother (Record in H v. M, 2008).

16. As this article goes 1o press, the appeal in this case is pending (Record in J. v. J, 2009).

17. It does not seem as easy for an evaluator who believes that abuse claims are always true and
alienation claims false, to propagate that bias through the decision tree, because the tree requires an eva-
luator to focus on alienation and parental relationships to a degree that will confound the single-factor
focus on abuse that such an evaluator might instinctively prefer. In this sense, the tree is tilted toward
an alienation-focused evaluation, as noted previously.

18. See Meier, 2009.
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