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because it stated an opinion regarding the “preferable manner of operat-
ing the school system,”** and second, because the letter raised questions
upon which “free and open debate is vital to informed decision-making
by the electorate.”*® Pickering suggests that any speech by a public
employee which concerns the “preferable manner of operating” a govern-
ment institution or which is “vital to informed decision-making” falls
within the parameters of the public concern requirement and is constitu-
tionally protected.

Subsequent decisions interpreted the Pickering Court’s emphasis on
the right of a public employee “as a citizen, in commenting on matters of
public concern” to mean that, as a threshold matter, the public
employee’s speech must have been about a matter of public concern in
order to be granted constitutional protection.#’ If, and only if, the court
finds that the employee’s speech was of public concern, will it then bal-
ance the interests of the government employer against the interests of the
public employee.*®

Public employee speech cases in the 1970s failed to clarify what, in
the Court’s opinion, constituted a matter of public concern. In M.
Healthy City School District Board of Education v. Doyle,®® the Court
uncritically accepted the district court’s finding that a teacher’s tele-
phone call to a radio station disclosing the school’s dress code for teach-
ers was constitutionally protected speech without discussing the public
concern requirement at any length.® Similarly, in Givhan v. Western
Line Consolidated School District,** the Court did not discuss the public
concern requirement when it held that a public employee’s speech during
a private conversation with her employer was constitutionally protected
even though it was not addressed to the public.5 '

In the 1980s, the Court began efforts to shape the parameters of the
public concern requirement. These efforts, however, have produced con-

45. Id. at 571.

46. Id. at 571-72.

47. If the public employee’s expression “cannot be fairly characterized as constituting speech
on a matter of public concern, it is unnecessary for us to scrutinize the reasons for her discharge.”
Connick v. Myers, 461 U.S. 138, 146 (1983).

48. See, eg, Rankin v. McPherson, 107 S. Ct. 2891, 2896-97 (1987) (threshold question in
applying balancing test is whether employee’s speech may be fairly characterized as speech of public
concern); Connick, 461 U.S. at 146 (if speech cannot be fairly characterized as speech of public
concern, the court need not review further).

49. 429 U.S. 274 (1977).

50. Id. at 284 (holding that if the employer can prove by a preponderance of the evidence that
it would have reached the same personnel decision absent the employee’s protected expression, the
court will uphold the employer’s personnel decision).

51. 439 U.S. 410 (1979).

52. Id. (holding that protected expression does not lose its protection simply because it takes
place in a conversation between a public employee and his/her supervisor).



