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B. No-drop prosecution

Aggressive state action continues after the arrest. In many states,
prosecution policies mandate that the state intervene in domestic violence \caSés
and minimize the impact of victims’ preferences. The prime example of this
type of mandatory intervention protocol, the no-dfop prosecution policy, has
dramatically increased the raw number of annual prosecutions. !

134. At arraignment, mandatory state intcrvention continues. Because the majority of

domestic violence otfenders are relemsed on bail and may return home to continue the abuse, some
states have developed protocols for terms of relcase. See Pamela Blass Bracher, Mandatory Arrest
For Domestic Violence: The City of Cincinnati's Simple Solution to a Complex Problem, 65 U.
CiN. L. REV. 155, 179 n.195 (1996) (“Because domestic violence is a misdemeanor, bails are
typically sect low, which makes it casier for the offender to be released.”); Charging Battered
Mothers with ‘Failure to Protect’: Still Bluming the Victim, 27 FORDHAM URB. L.J. 849, 860
(2000) (*‘Many batterers are released on bail after the arrest™). Endcavoring to reduce inconsistent
terms of release and to increase victim safety, these state legislatures have mandated that offenders
on release stay away from their victims. See, e.g., 18 PA. CONS. STAT. § 2711(c)(2) (2005); NEB.
REV. STAT. § 42-929 (2005); R.I. GEN. LAWS § 12-29-4(a)(1) (2006) (court must impose a no
contact provision as condition of release/bond); S.D. CODIFIED LAWS 25-10-23 (2006) (no contact
order must be included in pre-arraignment release); UTan CODE ANN, § 77-36-2.5(1) (2006) (a
court must issue a no contact order or have defendant agree to no contact in writing, but a victim
may follow a procedure to waive the protection); WIS, STAT. § 968.075(5)(a), (c) (2006) (a court
must issue a no contact order, however a victim may follow a procedure to waive the protection).
See also ALASKA STAT. § 12.30.027 (2006) (prohibiting a person rcleascd to rcturn to the residence
of the alleged victim); COLO. REV. STAT. ANN. § 18-1-1001(3)(a)-(b) (West 2006) (permitting
imposition of no contact condition of relcase/bond). In these states, arraignment judges have no
discretion about conditions of release. In scveral additional states, the court can impose a stay
away and no contact provision as a condition of pretrial release without consulting the victim.
ARIZ. REV. STAT. ANN. § 13-3601(I) (2006) (providing that any order for relcase shall include
pretrial release conditions necessary to provide for the protection of the alleged victim): 725 ILL.
CoMP. STAT. 5/112A-2(c) (2005); N.J. STAT. ANN. § 2C:25-26(a) (West 2005); N.D. CeNT. CODE §
14-07.1-13(1) (2005) (providing that a court authorizing the pre-trial or pre-arraignment release of
a person charged with domestic violence “shall consider and may issuc . . . an order prohibiting the
person from having contact with the victim™); OH10 REV. CODE ANN. § 2919.26(D)(1)-(3) (West
2006); P.R. LAWS ANN. tit, 8, § 637(b)(1) (2004); WAasIH. REvV. CopE § 10.99.040(2)(a) (20006).
Victims do not appear at arraignment hearings, nor do prosccutors allocute regarding victims’
wishes, However, victims may have strong fecelings about offenders’ terms of release. A victim
may want the offender held or ordered to stay away from her for her safety or, depending on her
needs, connections to the offender, and knowledge of his behavior, she may want him to return
freely to her. See Christine O'Connor, Domestic Violence No-Contact Orders and the Autonomy
Rights of Victims, 40 B.C. L. REv. 937, 965 (1999) (citing Schneider, supra note |, at 558) (When
considering terms of release, “[wlomen typically consider the needs of their children, their
financial prospects for surviving without their partners, whether they can safely separate from
violent partners and their need to maintain a relationship with the men they love.™).
Rather than permit the judge to assess the propricty of a stay-away order based on any input from
the victim, legislatures have determined that the safety of the victim, and the state’s presumption
that its modes of protection are effective, trump any testimony the victim could provide in favor of
permitting the partics to interact.  While this intervention may send the message that domestic
violence is taken seriously by the state, this mandatory protocol effectively silences the voices of
victims.
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1. Evolution of policies

Many advocates encouraged prosecutors’ offices to aggressively pursue
domestic violence cases, thereby relieving victims of the burden of motivating
the prosecution.135 They recognized the ambivalence domestic violence victims
have toward the criminal justice system,!36 the gender-biased assumptions that
inform a victim preference based dismissal policy for domestic violence,'3” the
potential for coercion by defendants,!38 and the historic inaction of prosecutors.
In response, a large number of jurisdictions!3® have implemented ‘“no-drop”
prosecution policies, which remove prosecutorial discretion after a domestic
violence prosecution has begun.

In the absence of mandatory policies, prosecutors have traditionally treated

135. See, e.g., Lisa G. Lerman, Criminal Prosecution of Wife Beaters, 4 REsp. TO VIOL. IN
FaM. 1, 19 (1981) (“To reduce case attrition, prosecutors should adopt a policy that once charges
have been filed in spouse abuse cases, a victim’s request for dismissal will be denied unless there
are exceptional circumstances.”).

136. Research indicates that at least 50 percent of domestic violence victims will seek to drop
charges either by requesting a dismissal or by failing to appear for criminal trials. David A. Ford
& Mary Jean Regoli, The Criminal Prosecution of Wife Assaulters: Process, Problems, and
Effects, in LEGAL RESPONSES TO WIFE ASSAULT: CURRENT TRENDS AND EVALUATION 151 (N. Zoe
Hilton, ed. 1993).

137. See GENDER AND JUSTICE IN THE COURTS: A REPORT TO THE SUPREME COURT OF
GEORGIA BY THE COMMISSION ON GENDER BIAS IN THE JUDICIAL SYSTEM, reprinted in 8 GA ST. U.
L. REV. 539, 567 (1992) [hercinafter GENDER AND JUSTICE] (“This response from prosecutors in
domestic violence cases primarily stems from the gender-biased belief in society that domestic
violence is more a private family matter than a crime and that it should be the victim’s decision
whether to prosecute.”). See supra notes 40—-55 and accompanying text for a discussion of why
women choose not to pursue legal intervention in domestic violence cases.

138. See Mary E. Asmus, Tincke Ritmeester & Ellen L. Pence, Prosecuting Domestic Abuse
Cases in Duluth: Developing Effective Prosecution Strategies from Understanding the Dyvnamics
of Abusive Relationships, 15 HAMLINE L. REv. 115, 130 (1991) (discussing the motivations for
victims to request that criminal charges be dropped). Some victims ask that cases be dismissed
bascd on their own concerns about the criminal system or the case itself while others seek
dismissal of the charges at the defendant’s demand.

139. See Cheryl Hanna, The Paradox of Hope, supra note 28, at 1520 n.52 (“Jurisdictions
with aggressive, vertical, or no-drop policies include Alexandria, Virginia; Baltimore, Maryland;
Quincy, Massachusetts; Brooklyn, New York; Denver, Colorado; Duluth, Minnesota; King
County, Washington; Los Angeles, California; and San Diego, California); Mills, Killing Her
Softly, supra note 69, at 561 n.54 (“[Clurrently, the federal government encourages state
interventions, including mandatory arrest and prosecution, by providing federal funds to
jurisdictions that adopt stringent domestic violence policies.”™); Nichole Miras Mordini, Mandatory
State Interventions for Domestic Abuse Cases: An Examination of The Effects on Victim Safety and
Autonomy, 52 DRAKE L. REvV. 295, 318 (2004) (“Four states (Florida, Minnesota, Utah, and
Wisconsin) have statutes that encouraging rather than require mandatory prosecution policies.™);
FLA. STAT. ANN. § 741.2901(2) (West 1997); MINN. STAT. ANN. § 611A.0311(2)(4) (West 2003);
UTAH CODE ANN. § 77-36- 2.7(1)(e) (Supp. 1999); Wis. STAT. ANN. § 968.075(7)(a)(2) (West
Supp. 1998); Mark Hansen, New Strategy in Battering Cases: About a Third of Jurisdictions
Prosecute Even Without Victim's Testimony, 81 A.B.A.J. 14 (1995) (asserting that 30 to 40 percent
of all jurisdictions had implemented no-drop prosecution policies as of 1995). See also 42 U.S.C. §
3796hh (1994) (authorizing federal funding for the implementation of pro-arrest programs and
policies in police departments).



2008] JUSTICE SYSTEM AND DOMESTIC VIOLENCE 221

domestic violence cases differently than other kinds of cases. A prosecutor has
complete discretion to dismiss a case for any reason but, in most criminal cases,
does not give much weight to the wishes of complaining witnesses. 40 In
domestic violence cases, however, prosecutors traditionally utilized this
discretion to dismiss cases at a victim’s request.!#!

Under a ‘“hard” no-drop policy, prosecutors pursue domestic violence
prosccutions regardless of the victims’ stated wishes, as long as they have
adequate proof.!*? They encourage victims to participate in the process: ‘but
retain sole discretion over decisions about the viability of the case. Because they
must pursue many cases without the cooperation of the victim,!*3 prosecutors’
offices with no-drop policies have become accustomed to presentmg their cases
by relying on photographs,!** 911 recordings,!4> and “excited utterance
testimony.'*® They also coerce victim involvement by issuing—and sometimes

140. See GENDER AND JUSTICE, supra note 137, at 567 (*“In many other nondomestic cases
involving violent injury, the State ususallly does not shift the burden of deciding whether to
prosccute to the victim.™).

141. See id. at 566 (finding that if a victim asked to dismiss a case or showed any hesitancy in
prosecution, prosecutors dismissed the case immediately); Rhea Mandulo, Programs Aim at
Keeping Abuse Cases Alive, N.Y.L.J., Jan. 6, 1993, at 2 (“A major obstacle in prosecuting
domestic violence cases, according to lawyers and judges, is that claimants too often drop their
complaints.™).

142. See, e.g., Hansen, supra note 139 (“Our policy here is to go fonward with any casc we
can prove, with or without the participation of the victim.™).

143. According to one prosecutor, in 1998 the majority of domestic abuse cases were handled
without victim cooperation in Duluth, Minnesota, which had a long standing no-drop policy.
Margaret Zack., Trving ‘Victimless Prosecutions’, STAR TRiB., Dcc. 28, 1998, at 1A. Another
study showed that thirty-three percent of jurisdictions surveyed reported that more than half of
cases involved uncooperative victims. Donald J. Rebovich, Prosecution Response to Domestic
Violence, Results of a Survey of Large Jurisdictions, in DO ARRESTS AND RESTRAINING ORDERS
WORK? 185 (Eve S. Buzawa & Carl G. Buzawa, eds., 1996).

144, Eighty-two percent of jurisdictions reported that they used as evidence photographs of
injurics to uncooperative victims, according to a study published in 1994, Rebovich, supra note
143, at 186.

145. A study conducted in the late 1990s revealed that fifty-one percent of prosccutors’
oftices use neighbor/family witnesses or 911 tapes as one method of proof when they cannot rely
on a victim to testify in a domestic violence case. /d. at 186. However, since the Supreme Court’s
decision in Crawford v. Washington, 541 U.S. 36 (2004), the state’s ability to prosecute based
solely on 911 tape testimony has become extremely limited. See generally Donna. D. Bloom,
“Utter Excitement™ About Nothing: Why Domestic Violence Evidence-Based Prosecution Will
Survive Crawford v. Washington, 36 ST. MArY’s L. J. 717 (2005); Geetanjli Malhotra, Resolving
the Ambiguity Behind the Bright-Line Rule: The Effect of Crawford v. Washington on the
Admissibility of Y11 Culls in Evidence-Based Domestic Violence Prosecutions, 2006 U. ILL. L
Rev. 205 (2006) (noting that after Crawford, the focus has changed from a statement’s reliability
to whether a statement was “testimonial” in nature, without defining “‘testimonial™).

146. A study conducted in the late 1990s illustrated that 64 percent of prosccutors’ offices
use “excited utterance” testimony when victims fail to cooperate with the prosccution. Rebovich,
supra note 143, at 186. However, since the Supreme Court ruled in Crawford and later in Davis v.
Washington and Hammon v. Indiana, the admissibility of out of court victim statcments has
become unclear and has hampered many domestic violence prosccutions. See Crawford, 541 U.S.
36 (2004); Davis v. Washington, 126 S.Ct. 2266 (2006) (holding that the Confrontation Clause of
the Sixth Amendment bars the admission of testimonial statements of a witness who did not appear
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enforcing—subpoeanaes to uncooperative victims. 47

“Soft” no-drop policies codify a prosecutorial preference for pursuing cases
despite a victim’s wishes, but they expressly contemplate efforts to involve the
victim through non-coercive methods such as support services. For example, a
jurisdiction with a “soft” policy might offer witness-advocate services to victims
to help them understand the benefits of the criminal case and remain cooperative.
Further, if a victim’s testimony is crucial to a case, a prosecutor may dismiss the
charges rather than request a bench warrant for a victim’s failure to appear.!4?

Advocates rallied for no-drop prosecution policies to rectify several core
problems in the domestic violence criminal justice system.!4? First, when
prosecutors dismiss domestic violence cases at the request of victims or because
of victim non-cooperation, few cases are prosecuted.!’® A 1982 U.S. Civil
Rights Commission report found that the odds of a domestic violence case
ending up in court were about one hundred to one.!! One prosecutor
commented, “no matter how heinous the assault, the great majority of domestic
violence victims have one characteristic in common: after making the initial
report, they have neither the will nor the courage to assist prosecutors in holding
the abusers criminally responsible.”!32 One victim observed, regarding her
interest in pursuing a prosecution:

I was afraid every second. If I refused to testify he would maybe not

blame me for getting arrested. If I testified and he didn’t get convicted

he’d have more power over me than ever before. If I testified and he

at trial unless he or she was available for cross examination and defining testimonial as those
statements made during police interrogations when the circumstances objectively indicate that
there is no on-going emergency and that the primary purpose of the interrogation is to establish or
prove past events potentially relevant to later criminal prosecution).

147. Cheryl Hanna, No Right to Choose, supra note 16, at 1863.

148. Id. at 1863-64.

149. Sce Linda G. Mills, Intuition and Insight: A New Job Description for the Battered
Woman's Prosecutor and Other More Modest Proposals, 7T UCLA WOMEN’s L.J. [83, 190 (1997)
(“[Mandatory intcrvention policies] largely are in effect due to the lobbying efforts of battered
women’s and feminist organizations.”).

150. According to statistics gathered in the early days of no-drop prosecution policics, in
jurisdictions without no-drop policies, the dismissal rate ranged from fifty to eighty percent as
compared with jurisdiction with such policies where the dismissal rate was between ten to thirty-
five percent. Angela Corsilles, No-drop Policies in the Prosecution of Domestic Violence Cases:
Guarantee to Action or Dangerous Solution?, 63 FORDHAM L. REvV. 853, 854 n.7, 873 (1994)
(citing several studies of prosecutors’ offices in the early 1990s). See also LisA G. LERMAN,
PROSECUTION OF SPOUSE ABUSE: INNOVATIONS IN CRIMINAL JUSTICE RESPONSE 35 (1981) (citing
response to her Questionnaire on Prosecution of Domestic Violence Cases: “In Jacksonville,
Florida, the District Attorney’s office estimates that 80 percent of victims seek to drop charges
prior to disposition.”); Zack, supra note 143, at Al (half of the domestic abuse cases prosecuted by
the Minneapolis city attorney’s office are dismissed, often because the victim won't coopecrate);
infra Part 111.B.2.

151. RHODE, supra note 19, at 240 (citing U.S. COMM’N ON CiviL RIGHTS, UNDER THE
THUMB: BATTERED WOMEN AND THE ADMINISTRATION OF JUSTICE (1982)).

152, Donna Wills, Domestic Violence: The Case for Aggressive Prosecution, 7 UCLA
WOMEN’s L.J. 173, 177 (1997).
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didn’t get jail time, I’d be in the same boat. It seemed like there were

about eight scenarios that would go against me and only one that would

work out. 133

Counsel to the Manhattan District Attorney reported that, as of 1993, 80
percent of domestic violence cases filed in Manhattan were dropped.!>* These
numbers were discouraging to law enforcement and to advocates.

Second, advocates lobbied for no-drop prosecution pdlieies to create parity
in the way that criminal cases are handled. In the view of many advocates,
treating domestic violence offenses like other violent offenses whcre the- state
prosecutes because a crime has been committed against the state better ensures

victim safety and sends a message about our societal intolerance: for family

violence. !>

Advocates have also noted that a no-drop prosecution policy allows victims
to abdicate responsibility for their cases and thereby wrests control  from
coercive batterers. Advocates and prosecutors observed that when the decision
to pursue a prosecution lies in the hands of the victim, often the decision actually
resides in the hands of the abusive party. Therefore, no-drop policies effectively
deprive the batterer of a powerful coercive tool. If no-drop prosecution policies
are widely publicized and victims can cite them to defendants, batterers may
understand the futility of threatening to harm victims who refuse to seek
dismissal of criminal charges.!’® As a city attorney and police sergeant

153. Asmus, supra note 138, at 130 (quoting DULUTH ABUSE INTERVENTION PROJECT, DATA
CoOLLECTION FILES, (1990)).

154. Mandulo, supra note 141, at 2.

155. See Wills, supra note 152, at 182 (asserting that a no-drop prosecution policy “tells
batterers that violence against intimate partners is criminal, that offenders can and will go to jail,
and that their victim’s refusal to press charges is not a ‘get out of jail free’ card”). Some
prosecutors support no-drop policics because they protect not just the victim of the underlying
crime but potential future victims of the perpetrator. See, e.g.. Symposium, Women, Children and
Domestic Violence, supra note 7, at 648 (remarks of Assistant District Attomey Carol Stokinger)
(**l am in favor of prosecuting many of the cases that we see, even where victims do not want to
prosecute ... One of the rcasons is that many offenders re-offend, not only with the original
victim, but thcy go on to re-offend with multiple victims. Frequently, there are other unintended
victims, including children, other family members, friends and ncighbors, as well as responding
police officers.”). Other advocates have noted that no-drop policics promote gender parity in
prosccutorial decisions. See Mills, Killing Her Sofily, supra note 69, at 563-64 (explaining that
many advocates of mandatory prosccution have argued that these policics force state actors to treat
intimate abusc crimes in the same way they would if the assailant were a stranger and the victim
were male and that the policies present a statement of the state’s “feminist consciousness™).

156. See Corsilles, supra note 150, at 874 (“Some prosecutors and advocates also assert that
no-drop policies have affected the batterer's conduct toward the victim, As several of them have
observed, some batterers cease harassing their victims after they discover that the victim no longer
controls the case.”); Deborah Epstein, Procedural Justice: Tempering the State'’s Response to
Domestic Violence, 43 WM. & MARry L. Rev. 1843, 1865-66 (2002) [hereinafter Epstein,
Procedural Justice] (*[S]upporters argue that . . . no-drop prosecution is the most cffective way to
climinate a perpetrator’s ability to escape punishment by threatening victims into dropping
charges.”). Kalyani Robbins, No-drop Prosecution of Domestic Violence: Just Good Policy, or
Equal Protection Mandate?, 52 STAN. L. REv. 205, 217-18 (1999) (“[B]latterers cven stop
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explained: “In San Diego, we learned a number of years ago that abusers would
become more violent and aggressive toward the victim when they learned that
she controlled the outcome of the criminal prosecution . . . The batterer’s control
over the victim is generally so complete that he was able to dictate whether she
talked to the prosecutor, what she said, and whether she appeared in court.”!37

Even more significantly, prosecutors have found that no-drop policies
relieve them of the burden of assessing the voluntariness of a victim’s dismissal
request. One prosecutor, who implemented a no-drop policy in the U.S.
Attorney’s office for the District of Columbia, observed after interviewing “‘tens
of thousands of victims’’ that “he could not tell which victims made ‘an
informed, voluntary and knowing’ decision not to pursue prosecution.”!%® Thus,
he concluded that “a no-drop policy that did not ‘make any differentiation
between domestic violence as a crime and any other crime’ made the most
sense.” 139

No-drop policies also liberate prosecutors from their dependence on the
victim. Because prosecutors can often pursue the case equally successfully
without victim cooperation, prosecutors are no longer at the mercy of victim
whims and unreliability.!®® As one prosecutor in a jurisdiction without a no-
drop policy stated: “The victim will look you in the eye and say, ‘I’m on board,’
then the next week or the next month, the victim may be pregnant or engaged
and wants to drop the whole thing.”!¢! Despite the survivor’s change of heart,
the prosecutor can move forward with the case in a no-drop jurisdiction. In San
Diego the “track record for winning domestic assault cases [without victim
cooperation] has been so good, prosecutors now prefer that the victim not
testify.”162

2. Study results

No-drop prosecution policies, though controversial from the start, have

harassing their victims about the process once they realize that the victims are not responsible for
the case going forward.”); Wills, supra note 152, at 180 (“By proceeding with the prosecution with
or without victim cooperation, the prosecutor minimizes the victim’s value to the batterer as an ally
to defeat criminal prosecution.”).

157. Casey G. Gwinn & Anne O’Dell, Stopping the Violence: The Role of the Police Officer
and the Prosecutor, 20 W.ST. U. L. REV. 297, 310 (1993).

158. Mills, Killing Her Softly, supra note 69, at 571 (citing Robert Spagnoletti, Remarks at
the First Annual Gender, Sexuality, and the Law Symposium, Georgetown University Law Center
on Violence and State Accountability Conference 4, 5 (Feb. 20-21, 1998)).

159. Id.

160. Cf. Hansen, supra note 139, at 14 (citing the reason for the implementation of a no-drop
prosccution policy as “the recognition that many battering victims, who overwhelmingly are
women, do not want their abusers punished because they fear retaliation from them, depend on
them, blame themsclves for what happened, or believe it won't happen again.™).

161. Zack, supra note 143, at A6.

162. Jane Armstrong, Rita Daly, & Caroline Mallan, Hitting Back in San Diego, TORONTO
STAR, Mar. 16, 1996, at Cl1.
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gained popularity in the United States because most jurisdictions have been able
to demonstrate a significant decrease in dismissal rates”:since thcnr
implementation. The Duluth, Minnesota, City Attorney’s office ' reported - a
reduction in its dismissal rate, from 47.1 percent to 23 percent, after adoptmg a
“hard” no-drop policy.!®3> Marion County, Indiana reduced its dlsmlssal rate
from 75 percent to 20 percent after the implementation of a no- drop pohcy 164
Because prosecutors’ offices are evaluated at lcast partially on their dismissal
rates,'® a reduction reads as success. In addition, lower dismissal rates have
symbolic value, conveying the message that law enforcement will not tolerate
domestic violence.

C. Judicial denial of petitioners’ motions to vacate civil protection orders

Judges too have been influenced by psycho-social theories about domestic
violence victims and by their own experiences with victim unreliability. Not
only do these influences have an inevitable impact on credibility determinations
in civil and criminal cases, but judges have begun denying victims’ motions to
vacate civil protection orders,'%® reversing the previous practice of granting
these motions in a pro forma fashion.!'®” These denials express a paradoxical
message similar to that of mandatory intervention: domestic violence -is an
important social problem, but domestic violence victims are expendable agents
in the response to the problem.

Wanda’s story best illustrates the complexities of judicial denials of victims’
motions to vacate protection orders. Wanda petitioned the court for and was
awarded a protection order against the father of her daughter, Michael. Two
months earlier he had punched her, leaving her with her a black cye. At court,
she convinced Michael, with the help of a negotiator, to agrec.to a protection
order mandating that he not assault her, that he stay away from her and her
home, and that he attend domestic violence intervention classes.

Wanda worked as a security guard to support herself and her two-year-old
daughter. Her job demandecd that she work overnight several days a week. With

163. Asmus, supra note 138, at 136 n.95,

164. Corsilles, supra note 150, at 857 n.22 (quoting Kim Wessel, Court Led to Aggressive
Prosecution in Indiana, COURIER-JOURNAL (LoutsviLLE, Ky), June 9, 1993, at 5B3).

165. Sce generally NEAL MILLER, SHELBY COUNTY, TENNESSEE, ARREST POLICIES PROJECT: A
PROCESS EVALUATION 14 (2000), http://www.ncjrs.gov/pdffiles1/nij/grants/201878.pdf (noting
decrease in the dismissal rate as measure of success).

166. See, e.g., Janrhett v. Janrhett, 2005 CPO 1307 (D.C. Sup. Ct. 2005); Gallardo v.
Vasquez, 2005 CPO 935 (D.C. Sup. Ct. 2005); Lewis v. Mason, 2005 CPO 471 (D.C. Sup. Ct.
2005); Stephens v. Robin, CPO 3530-02 (D.C. Sup. Ct. 2002). Sce also, Hodge v. Young, 2005
CPO 3719 (D.C. Sup. Ct. 2005) (denying motion to vacate when Petitioner failed to appear for
vacate hearing but granting her second motion when she appeared).

167. See Torres v. Lancellotti, 607 A.2d. 1375, 1376 (N.J. Super. Ct. 1992) (acknowledging
that “established case law holds that the reconciliation of parties, separated by court order under
[the state’s violence prevention act] ‘acts as de facto vacation of the court order™ although not
itself following this approach).
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no family in town and few friends, Wanda scrambled for child care after she
received the protection order. Michael had always been home to care for their
daughter while she was at work. Now Michael was living in a shelter. Because
of the prohibitive cost of overnight babysitting, Wanda asked for daytime hours
at work. When her efforts were unsuccessful, she began looking for another job
that would permit her to work during the day and put her daughter in daycare.

After a month of searching for child care and looking for alternate work,
Wanda asked Michael to sleep at her home on the nights she was at work. The
only alternative that remained for her was quitting her job and seeking public
benefits. Michael agreed and promised to refrain from any violence. He
apologized for his behavior. His agreement, however, was contingent on one
condition: that Wanda get the protection order dissolved. Michael did not want
to risk violating the order and did not want to attend domestic violence classes.
Reassured by Michael’s promises and without any other options for child care,
Wanda filed for a motion to vacate her protection order.

Wanda appeared at the courthouse alone to make her request. The judge
noted that Michael was not present and did not file a motion to oppose the
request, and she inquired into Wanda’s reasons for moving to vacate. Wanda
revealed her child care dilemma, noting that her only other option was quitting
her job and seeking public benefits. The judge then asked about the underlying
violence. After Wanda discussed the violence, the judge denied her motion to
vacate the protection order. “Frankly,” said the judge, “I am concerned for your
safety.”

Wanda left the courthouse despondent, realizing that she had no choice but
to quit her job, stay home with her daughter, and collect public benefits until her
order expired in ten months. At that point, would Michael agree to come home?
Would he believe that she asked the judge to dissolve the order but was denied?
Would she able to get her job back? She wished she had never involved the
court system in her personal life.168

1. Evolution of practice

Judges hearing domestic violence cases constantly confront cases with high-
stakes safety ramifications. Erroneously denying a request for a protection order
can result in consequences even more dire than a mistaken acquittal in a criminal
prosccution for stranger violence. In a domestic violence case, the assailant
knows the victim intimately and may live with her; at a minimum, he knows
where to find her. Because the victim is proactively seeking redress, she is
likely to provoke retaliatory aggression.!®® Indeed, a judge’s concern about the

168. This vignette is representative of the stories of several clients whom I have represented
and others whose hearings 1 have attended in the Superior Court of the District of Columbia.

169. See BROWNE, supra note 42, at 4, 61, 144 (citing the high incidence of further abuse and
homicidc upon separation); Martha R. Mahoney, Legal Images of Battered Women: Redefining the
Issue of Separation, 90 MicH. L. REV. 1, 5-6 (1991) (At the moment of separation or attempted



2008] JUSTICE SYSTEM AND DOMESTIC VIOLENCE 227

victim’s safety might be even more significant when vacating a 'protection order
than when granting one. After all, a judge has already determined that abuse has
occurred and that the victim is at risk.

Yet, the legal framework for these decisions does not provide cxtensive
guidance for adjudicating a motion to vacate. Looking at the Dlstnct of
Columbia as an example of similar legal redress that is available in. all fifty
states, a victim of domestic violence in Washmgton, D.C,, is entitled to seck:a
civil injunction that provides various civil remedics aimed primarily  at
protection from future abuse, but also at enabling the victim to have as little
interaction with the batterer as possible.!’? Relief includes stay-away and no-
contact orders; orders to enroll and complete alcohol, drug, and domestic
violence counseling programs; grants of custody; and the distribution of certain
property.!’l  Such an injunction may be granted only after notice and .an
opportunity to be heard. The victim, who carries the burden of proof must
provide the judge with good cause to believe that the respondent committed a
criminal act.!'”? Upon this showing, the judge may grant a year-long order. ‘If
violated, the order is enforceable by criminal contempt or misdemeanor
prosecution.173

Under the laws of nearly every state, a judge has virtually unfettered
discretion to grant or deny the petitioner’s motion to vacate a protection order.
The majority of state protection order statutes fail to address motions to vacate,
allowing judges to use their inherent power to dissolve judicial orders.!’* A
smaller number of statutes allude to a right to vacate or rescind, but they are
silent as to the standard a judge must apply in hearing the motion.!”> Only a

separation . . . the batterer’s quest for control often becomes most acutely violent and potentially
lethal.”). According to one study, at least half of women who leave their abusers are followed,
attacked, or harassed by them. J/d. at 64-65. Another study revealed that half of inter-spousal
homicides occurred after the partners had separated. Id.

170. See D.C. CODE ANN. § 16-1005(c) (LexisNexis 2006).

171. Id.

172. Id.

173. § 16-1005(f) & (g).

174. ALA. CODE § 30-5-7 (2005); ALASKA STAT. § 18.66.100 (20006); ArK. CODLE ANN. § 9-
15-205 (2006); CONN. GEN. STAT. § 46b-15 (2006); GA. CODE ANN. § 19-13-4 (20006); HAaw. Rrv
STAT. § 586-3 (2006); IDAHIO CODE ANN. § 39-6306 (2006); 750 ILL. CoMp. STAT. 60/214 (2005):
lowa CODE § 236.5 (2005); KAN. STAT. ANN. § 60-3107(c) (2006); Kvy. REV. STAT. ANN. §
403.725 (2006); LA. REV. STAT. ANN. § 46:2136 (2006); MASS. GEN. LAWS ANN. ch.209A, § 3
(West 2006); MINN. STAT. ANN. § 518B.01 (West 2005); Miss, CODE ANN. § 93-21-15 (West
2006); Nev. REV. STAT. § 33.020 (2006); N.H. REV. STAT. ANN. § 173-B:5(I1D), (VIII) (LexisNexis
2006); N.Y. FaM. Ct1. ACT § 842 (McKinncy 2006); N.C. GEN. STAT. ANN. § 50B-3 (2006); N.D.
CENT. CODE § 14-07.1-02(6) (2006); 23 PA. CONS. STAT. § 6108 (2005); R.I. GEN. LAWS § 8-8.1-3
(2006); S.D. ConIFIED LAWS § 25-10-5 (2006); TENN. CODE ANN. § 36-3-605 (2005); TEX. FAM.
CODE ANN. § 85.001 (Vermnon 2005); VT. STAT. ANN. tit, 15, § 1103 (2006); WASH. Rev, CODE §
26.50.030 (2006); W. VA. CODE § 48-27-501 (2006); Wis, STAT. § 813.12(4) (2006). Sece also
Rudgayzer & Gratt v. LRS Commc’ns, Inc., 2003 WL 22344990 (N.Y. Civ. Ct. 2003) (holding
that the court has discretionary power to vacate its orders for good cause shown).

175. AR1Z. REV. STAT. ANN. § 13-3602(1) (2006) (providing that the court may quash an order



