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Family

prefer to limit FIPs to reduced elements of notice, consent, and accountability.
They complain that other elements are unworkable, expensive, or inconsistent with
openness or free-speech principles.

In 1999 Justice Michael Kirby of the High Court of Australia and former chair of
the OECD committee that developed the 1980 guidelines spoke at an international
privacy conference. He noted the many changes brought about by new computer and
communication technologies and suggested that it might be time for a review of the
guidelines.

See also: Opt-in vs. opt-out; Privacy notices

Suggested Reading: Bennett, Colin J. Regulating Privacy: Data Protection and Pub-
lic Policy in Europe and the United States. Ithaca, NY: Cornell University Press, 1992;
Council of Europe. Convention for the Protection of Individuals with Regard to Auto-
matic Processing of Personal Data. 20 1. L. M. 317 (1981). http://conventions.coe.int/
treaty/en/treaties/html/108.htm. Online, July 2005; European Union. Directive 95/
46/EC of the European Parliament and of the Council of 24 October 1995 on the
Protection of Individuals with Regard to the Processing of Personal Data and on
the Free Movement of Such Data. Council Directive 95/46/EC, 1995 O. J. (L 281)
31. http://europa.eu.int/comm/justice_home/fsj/privacy/law/index_en.htm. Online, July
2005; Kirby, Michael. Privacy Protection—A New Beginning. Speech before the
21st International Conference on Privacy and Personal Data Protection (1999). http:/
www.pco.org.hk/english/infocentre/conference.html. Online, July 2005; Organiza-
tion for Economic Cooperation and Development. Guidelines on the Protection of
Privacy and Transborder Flows of Personal Data. 20 1. L. M. 422 (1981), O. E. C.
D. Doc. C (80) 58 (Final) (October 1, 1980). http://www.oecd.org/document/18/
0,2340,en_2649 34255_1815186_1_1_1_1,00.html. Online, July 2005; U.S. Depart-
ment of Health, Education, and Welfare. Secretary’s Advisory Committee on Auto-
mated Personal Data Systems. Records, Computers, and the Rights of Citizens
(1973). http://aspe.os.dhhs.gov/datacncl/1973privacy/tocprefacemembers.htm. Online,

July 2005.
Robert Gellman

Family

Privacy within family law has two fundamental yet interrelated meanings. First,
Privacy can mean privatization, the use of internal rather than extfzrnal nqrms, and
thus, the legal ability of those within the relationship to control their own rights and
responsibilities, such as through prenuptial contracts, cohabitation agreements, or
Separation agreements. There has been a general movement since the last.thlrd of
the twentieth century to allow for increased private contracting before, during, and
at the end of marriage, as well as between cohabiting couples. Stattes have adopted
different standards for judging these contracts, sometimes applying _genf_bral stan-
dards of contract law, while at other times stressing the nature of the fiduciary rela-
tionship between marital partners. While these contracts have been upheld vyhen
they relate to obligations between intimate partners, courts have been far StI‘lCFeI'
When these agreements affect the rights of children through ghild support or Shﬂd
custody, generally holding that the state must decide these issues under a “best

Interest of the child” test.
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Second, privacy can denote a protected sphere. The right to engage in any activi-
ties that one chooses within that sphere. Older understandings of marital privacy were
summarized by Blackstone as involving the wife’s legal existence being “suspended”
during the course of the marriage, with the husband responsible for protecting his
wife during her coverture. Based on this reasoning, a wife could not testify against
her husband in court because she did not have a separate legal identity from him. As
another example, because of the wife’s legal disabilities during marriage, there was a
specific doctrine—the “necessaries doctrine”—that allowed her to buy necessities
from a third party, using her husband’s credit. If the husband refused to pay for the
necessaries, the creditor could sue the husband for the debt. As women have become
able to maintain their own separate existence during marriage, the conceptions of
marital privacy have changed.

Based on contemporary privacy law, this entry discusses two different aspects of
family privacy: (1) the marital relationship and (2) the parent-child relationship. A
third form of familial privacy related to sexual decisionmaking outside of marriage
is discussed elsewhere. The constitutional development of marital relationship
privacy involves two distinct elements: the right to marry and the right to sexual
privacy for marital decisionmaking.

The first form of marital privacy protects the very decision of whom to marry.
State laws generally establish who may marry whom, prohibiting, for example,
polygamous and incestuous marriages. Although the Supreme Court had fre-
quently discussed the right to marry, it was only in 1967 that the Court addressed
the nature of the right itself, striking down Virginia’s anti-miscegenation law in
Loving v. Virginia, 388 U.S. 1 (1967). In subsequent cases, the Court established
the quasi-fundamental nature of the right (for heterosexuals) to marry. This form of
marital privacy has become increasingly controversial in the context of same-sex
marriage, where advocates argue that individuals should have the freedom to
choose their partners. In Goodridge et al. v. Department of Public Health (2003),
finding a right to same-sex marriage, the Massachusetts Supreme Judicial Court
reiterated that individuals are protected against burdensome regulations of their
right to marry, finding that the Massachusetts constitution prevented undue goveri-
mental interference with issues of “personal liberty.” On the other hand, other
courts have distinguished the fundamental nature of the right to marry a person of
the opposite sex, which is historically protected, from the option of marrying a per-
son of the same sex, which has not been a traditionally protected legal right. Courts
have repeatedly held that the right to marital privacy does not extend to polyga-
mous or incestuous relationships.

The second form of marital privacy involves the right to relational privacy; this
right is most frequently addressed in the context of sexual decisionmaking. Perhaps
the first reference in Supreme Court jurisprudence to the privacy of the marital rela-
tion occurs in the 1885 bigamy prosecution of Cannon v. United States. Angus Can-
non was unable to offer testimony that he had not “cohabited,” in a sexual sense, with
a particular woman, because the Court was so protective of marital privacy.

The concept of marital privacy was also important in other nineteenth-century
courts. Marital privacy was repeatedly used as a justification for failing to prose-
cute spousal violence. Rather than sustaining the eighteenth-century notion of mar-
ital unity, nineteenth-century courts began to use marital privacy as the theory for
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protecting against intervention in the ongoing family. By contrast, divorce courts
often inquired into minute details of marriages; once the marriage ended, courts
felt free to examine the marital relationship in surprising detail.

It was only in 1965, in Griswold v. Connecticut, 381 U.S. 479, that the Court
directly addressed the concept of marital privacy, locating it in the penumbras of
various constitutional rights. Griswold involved the provision of contraceptives to
a married couple in violation of a Connecticut statute that criminalized the using,
or helping others to use, contraceptives. Seven years later, in Eisenstadt v. Baird,
405 U.S. 438 (1972), a contraceptive case involving unmarried people, the Court
found that the right to privacy was not restricted to the confines of marriage, and
that, although it attached to marital couples, it also attached to individuals who
might comprise a couple. In 2003, in Lawrence v. Texas, 539 U.S. 558, the Court
allowed the right of privacy to protect same-sex sexual intimacy.

Because marital privacy applies both to the couple and to the individuals
involved in a marriage, a wife is not required to inform her husband, much less
recetve his consent, before having an abortion. The Supreme Court recognized,
in Planned Parenthood of Southeastern Pennsylvania v. Casey (1992), that while
both marital partners have similar interests in living children, state abortion reg-
ulations have a much stronger effect on the wife’s liberty interest than on the
husband’s.

Ultimately, the constitutionally developed right to marital privacy protects the
relationship between husband and wife from undue interference. It creates and
preserves a “zone of privacy” surrounding the marital relationship, specifically
in the context of sexual decisionmaking, but also more generally in its affirma-
tion of other constitutional protections for the home and the family.

Turning to the second aspect of family relationship privacy, there are several
different categories of parent-child privacy that courts have defined and pro-
tected. First, there is a right to raise children, including the authority to direct
their religious and educational upbringing, which has been repeatedly recognized
by the Supreme Court. Second, there is, at least under certain circumstances, a
right to establish a relationship with a child that is explicit in cases involving
unwed fathers.

One critical aspect of parent-child relational privacy concerns the right to
raise a child in the manner that one chooses. In Meyer v. Nebraska (1923), the
Court asserted that the right of liberty “denotes not merely freedom from
bodily restraint but also the right of the individual to contract, to engage in any
of the common occupations of life . . . to marry, establish a home and bring up
children.”

Parental autonomy is not absolute. Indeed, although courts defer to the notion
of parental control, the state can remove children from their parents’ care for
abuse and neglect, require children to attend some form of schooling, and estal?-
lish a minimum work age for children. Moreover, just as with respect to other pri-
vacy rights, the constitutional reasoning that supports parental autonomy is
somewhat sparse, even if it is grounded in pragmatic concerns. In Meygr, the
Court explained that it had never posited a definitive explanation of 'th_e liberty
guaranteed by the Fourteenth Amendment, but that “without doubt,” it included
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the right to raise children. On the other hand, regardless of their legal basis, the
cases can be seen as establishing a precedent for privacy.

A second aspect of parent-child privacy concerns the rights of men to have
relationships with their children: a married man has the right to a relationship
with a child, and an unmarried man has an enforceable right against an unmarried
mother to establish a relationship with their child. In a series of cases beginning
with Stanley v. Illinois in 1972, the Supreme Court considered the rights of unwed
fathers. Generally, the Court has protected the rights of unwed fathers when they
have lived with or established a substantial relationship with their children,
unless the unwed father is asserting rights against an “intact” family.

In the first case, Stanley v. Illinois, the Court used procedural due process to
find that an intact biological family could not be broken up without a hearing on
the unfitness of the parents. The father in that case had lived sporadically with his
children. Six years later, the Court held in Quilloin v. Walcott, that an unwed
father who had not lived with his children could be denied parental rights based
on application of the best interest standard. Allowing the new husband of the bio-
logical mother to adopt the children would help preserve an existing family unit,
and because the biological father had never lived with the child or the mother, the
Court held that the state could deem his rights inferior to the best interests of the
child. One year later, however, the Court struck down a statute that precluded an
unwed father from objecting to the adoption of his children since he had main-
tained a substantial relationship, had lived with and had acknowledged paternity
of his children.

Then, in Michael H. v. Gerald D., the Supreme Court upheld the constitutional-
ity of a California statute that presumed that a child born to a married woman,
who was cohabiting with her husband, was a child of the marriage, unless the
presumption was challenged within two years. In that case, a man not married to
the mother had a 98.07 percent probability of being the biological father; he
sought to be declared the father under California law. Even though he had some
established relationship to both the mother and the child, and had lived with them
both, he had no constitutionally recognized legal rights as a father. A plurality of
the Court opined that the family unit traditionally given respect did not include
an unwed father who sought to establish a relationship with his child when the
mother was married to someone else.

The unwed child cases can be reconciled to mean three things. First, unwed
fathers have the opportunity, in certain circumstances, to establish relationships
with their children. Second, preservation of the traditional family unit takes pri-
ority over the rights of even the unwed biological fathers who do establish a rela-
tionship with their children. Third, although a relationship may exist between an
unwed father and his child, legal rights as a father may not always be recognized.

See also: Children’s Online Privacy Protection Act of 1998 (COPPA); Privacy,
definition of; Privacy, philosophical foundations of; Public/private dichotomy;
Women and privacy

Suggested Reading. Alderman, Ellen, and Caroline Kennedy. The Right to Pri-
vacy. New York: Alfred A. Knopf, 1995; Allen, Anita L. Uneasy Access: Privacy
for Women in a Free Society. Totowa, NJ: Rowman and Littlefield, 1988; Ariés,
Philippe, and Georges Duby (series eds.). A History of Private Life, vols. I-V.
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Cambridge, MA: Belknap Press, 1992; Coontz, Stephanie. Marriage, a History:
From Obedience to Intimacy, or How Love Conquered Marriage. New York:
Viking Press, 2005; Cott, Nancy, and Lawrence Friedman. Private Lives: Families,
Individuals, and the Law. Cambridge, MA: Harvard University Press, 2005; Eich-
baum, June A. “Towards an Autonomy-Based Theory of Constitutional Privacy:
Beyond the Ideology of Familial Privacy,” Harvard Civil Rights-Civil Liberties
Law Review 14 (1979): 361-384; Hartog, Hendrik. Man and Wife in America.
Cambridge, MA: Harvard University Press, 2000; Mello, Michael. Legalizing Gay
Marriage. Philadelphia, PA: Temple University Press, 2004. '
Naomi Cahn

Family Educational Rights and Privacy Act (FERPA)

Few privacy laws affect the lives of parents and students on an everyday basis as
does the Family Educational Rights and Privacy Act (FERPA). FERPA affords par-
ents the right to inspect and review their children’s education records; the right to
seek to amend information in the records they believe to be inaccurate, misleading, or
a violation of privacy; and the right to consent to the disclosure of personally identi-
fiable information from the education records. When a student turns 18 years old or
enters a postsecondary institution at any age, the rights under FERPA transfer from
that student’s parents to the student (“eligible student”). The FERPA statutory cita-
tion is 20 U.S.C. §1232g and its regulatory citation is 34 C.ER. Part 99.

FERPA was one of the first federal privacy statutes passed by Congress. Senator
James L. Buckley of New York was the main architect and legislative sponsor of
FERPA, adding the provisions as an amendment to a pending education bill in the
summer of 1974. By introducing this legislation, Buckley sought to address what
he viewed as a violation of the rights of parents, who were being denied access to
information schools maintained on their children, and to address a routine lack of
privacy of students’ education records. President Ford signed FERPA into law on
August 21, 1974, with an effective date of November 19, 1974, On December 31,
1974, Senator Buckley and Senator Claiborne Pell of Rhode Island cosponsored
major amendments to FERPA to address ambiguities that had arisen about the new
requirements in the four months after its passage, making the changes retroactive to
its effective date.

Simply put, FERPA protects the privacy of education records and the privacy
interests of parents in their children’s education records. FERPA does this by con-
ditioning the receipt of federal education dollars by educational agencies and insti-
tutions on the condition of compliance with FERPA’s requirements. As a general
rule, FERPA applies to all public school districts and virtually all postsecondary
institutions, public and private. Private schools at the K-12 level, for the most part,
are not recipients of U.S. Department of Education funds and are, thus, not subject
to FERPA. .

The requirements of FERPA center on the definition of “educathn regords.”
The term is broadly defined to mean all records that contain information cﬁrec;tly
related to a student and that are maintained by the educational agency or institu-
tion or by a party acting for the agency or institution. While parents anq eligible
students must provide consent before personally identifiable information from
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