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NOTES

RATS, PIGS, AND STATUES ON TRIAL:
THE CREATION OF CULTURAL

NARRATIVES IN THE PROSECUTION

OF ANIMALS AND INANIMATE OBJECTS

PauL Scuirr BERMAN*

INTRODUCTION

In 1522, in the district of Autun, France, a village was incensed to

find that rats had eaten its barley crops.! The townspeople took the
matter to the ecclesiastical court,2 which duly investigated the “crime” 1
and then delivered a summons to the rats ordering them to stand |
trial.3 A court official went to an area of the countryside where the

rats were believed to live, and served notice in a loud and solemn |

declaration.

The court appointed a young lawyer named Bartolomée Chassenée to

This seemingly bizarre case then proceeded to an actual trial.

Group for Early Modern Cultural Studies at the University of Rochester on November 4,
1994. The author wishes to thank Professors William Nelson and Burt Neuborne for their
many helpful comments on previous drafts of this Note, and Deborah Lewittes for her
valuable research assistance.

|
* A condensed version of this Note was presented at a conference sponsored by the *‘
|
4

1 See Walter W. Hyde, The Prosecution and Punishment of Animals and Lifeless

Things in the Middle Ages and Modern Times, 64 U. Pa. L. Rev. 696, 706 (1916) (describ-
ing trial of rats by ecclesiastical court of Autun). For additional accounts of the proceed-
ings, see Esther Cohen, Crossroads of Justice 120-21 (1993) [hereinafter E. Cohen,
Crossroads]; E.P. Evans, The Criminal Prosecution and Capital Punishment of Animals 18-
19 (Faber and Faber 1988) (1906); see also Esther Cohen, Law, Folklore and Animal Lore,
110 Past & Present 6, 14 & n.26 (1986) [hereinafter Cohen, Folklore] (describing proceed-
ings against animals in the context of debate concerning the universality of human justice).

2 Throughout the medieval period, ecclesiastical courts exercised independent jurisdic-

tion from the secular courts. “[T]he two parallel legal systems existed side by side, for-
mally independent of each other, but in reality constantly interpenetrating and influencing
each other. The very vagueness of the dividing line provided a dynamic, developmental
element.” E. Cohen, Crossroads, supra note 1, at 18; see also Wendy Davies & Paul
Fouracre, The Settlement of Disputes in Early Medieval Europe 215 (1986) (summariz-
ing importance of the Church to the development of dispute settlement procedures); 2
Frederick Pollock & Frederic W. Maitland, The History of English Law 478-80 (2d ed.
1968) (describing procedures for excommunications in ecclesiastical courts).

3 Hyde, supra note 1, at 704.
4 1d.
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defend the rats.> When the defendants failed to appear in court in
response to the summons, Chassenée intervened to save his clients
from a default judgment. He argued that there had not been proper
service of process because in fact “the salvation or ruin of all rats was
at stake” in the case, and so all rats (and not just those in the village
with the crops) deserved to be informed.¢ Following his demand, the
priests of each and every parish within the diocese of Autun an-
nounced a new summons.” When the rats once more failed to appear,
Chassenée urged that because the rats were dispersed across the coun-
tryside, more time was needed for them to make the migration to the
courthouse.® Having been granted another delay, Chassenée pressed
his case for the still-absent rats. He argued that a summons implied
the full protection of the law on the way to the courthouse; however,
his clients, though anxious to appear, feared they would be attacked
by hostile cats and could not be expected to risk death in order to
obey the summons.®

Although this story may sound like an absurdist satire created by
Jonesco,!? the trial described above actually occurred. And it was not
an isolated case. Records indicate that trials of animals took place
throughout Europe and elsewhere from the ninth through the nine-
teenth centuries.!! Individual animals were tried—usually for killing
human beings—in secular courts according to common law precedents
dating back to the Book of Exodus.’? And, as with the rats of Autun,
many animals were tried in groups as public nuisances before ecclesi-
astical tribunals.!3

5 E. Cohen, Crossroads, supra note 1, at 121; E.P. Evans, supra note 1, at 18.

6 Quoted in E. Cohen, Crossroads, supra note 1, at 121 (citing Auguste de Thou, 1
Histoire Universelle Depuis 1593 Jusqu’en 1607, at 414-16 (1734)); see also E.P. Evans,
supra note 1, at 19; Hyde, supra note 1, at 706.

7 E. Cohen, Crossroads, supra note 1, at 121; E.P. Evans, supra note 1, at 19; Hyde,
supra note 1, at 706.

8 E. Cohen, Crossroads, supra note 1, at 121; E.P. Evans, supra note 1, at 19; Hyde,
supra note 1, at 706.

9 E. Cohen, Crossroads, supra note 1, at 121; E.P. Evans, supra note 1, at 19; Hyde,
supra note 1, at 706-07.

10 [n Ionesco’s play, Rhinoceros, people are slowly transformed into animals while
keeping up the stuffy formality of cocktail party chatter. See generally Eugene Ionesco,
Rhinoceros (Derek Prouse trans., 1960).

11 See E.P. Evans, supra note 1, at 265-86 (listing animal prosecutions). For a discus-
sion of the extant evidence, see text accompanying notes 51-65 infra.

12 See J.J. Finkelstein, The Ox That Gored, 71 Am. Phil. Soc. (pt. 2) 5, 48-73 (1981)
(linking the animal trials to the Biblical story of the ox that is slaughtered for having killed
aman). See generally Exodus 21:28-32.

13 See E. Cohen, Crossroads, supra note 1, at 110. But see Finkelstein, supra note 12, at
64-66 (arguing that the ecclesiastical trials can be discounted because they “were not
proper trials but were ritual procedures”). His distinction, however, is not grounded in the
medieval experience, which seems to have viewed both secular and ecclesiastical proceed-
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The historical evidence indicates that communities viewed these
trials seriously. Many jurists and philosophers debated the propriety
of holding animals responsible for crimes, with Thomas Aquinas being
the most celebrated critic of the practice.’# But despite scholarly ar-
guments that animals could not summon the requisite intent to be
found guilty, the practice continued.

It would be impossible to discover with any certainty the reasons
for this seemingly irrational custom. No doubt the motivations—psy-
chological, economic, religious—varied from community to commu-
nity, and from one social class to another. Nevertheless, it would be
unwise to dismiss the animal trials as the unenlightened custom of a
bygone era.’> As one commentator has noted, the trial of an animal
“was not a game. It was undertaken for the good of society, and if
properly conducted it was intended to bring social benefits to the com-
munity—benefits, that is, to human beings.”1¢ Certainly the trials cost
the community a great deal of money. Defense lawyers were engaged
on behalf of the animal, which was detained and fed in a jail at the
community’s expense,!” and, of course, the hangman was paid just as
he was for all other executions.’® It would have been easier and
cheaper simply to kill an animal that had become a menace.

Nevertheless, communities all over Europe turned to the mecha-
nism of the trial to bring these animals to justice. If we can under-
stand what social benefits the trials brought to the people of these
towns, we may begin to see that trials even in our own time fulfill
cultural needs that extend far beyond dispute resolution and
adjudication.

This Note’s discussion of animal trials begins not in the medieval
era, but in ancient Greece. On the north side of the Athenian
Acropolis stood a law court known as the Prytaneion, which tried not
only animals but inanimate objects such as statues and pillars.1® Part I

ings as serious judicial events. Moreover, this Note argues that trials are in fact ritual
forms, so Finkelstein’s distinction is particularly unhelpful in the context of this analysis.
14 See text accompanying notes 106-13 infra.
15 See Nicholas Humphrey, Foreword to E.P. Evans, supra note 1, at xix:
[W]e must be wary of . . . assuming that people of mediaeval Europe were so differ-
ent from ourselves that it is not worth trying to apply any of the standards of ration-
ality we have today . . . . [T]o suggest, for example, that the grown-up people
involved really could not tell the difference between animals and human beings, can-
not be right. Other people may be other, but they are not necessarily stupid.
16 1d. at xx.
17 See text accompanying notes 67-69 infra.
18 See E.P. Evans, supra note 1, at 141-42 (citing bills listing amount of money received
by a hangman for executing pigs).
19 See John W. Jones, The Law and Legal Theory of the Greeks 256-57 (1977); Hyde,
supra note 1, at 696. (Both authors use the Latin spelling, “Prytaneum.”). See also
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of this Note first sketches the sparse historical data that exists from
antiquity and shows how fatal accidents were reconceptualized as
crimes through these proceedings, thereby creating both a guilty party
and a societal ritual for expiating the death. This Part then describes
the history of the animal trials in Europe, focusing on how the pro-
ceedings precisely mirrored the trials of human beings. By integrating
animals within a human scheme of justice, these trials allowed the
community to affirm a rational order and assign a role for animals
within the hierarchy of creation.

Part II reveals that the animal trials took place against the back-
drop of a widespread societal debate concerning how best to explain
and understand chaotic and destructive events caused by nonhuman
actors. This Part then describes in more depth a typical proceeding in
order to explore how the various competing narratives found expres-
sion in the arguments made by lawyers at the trials.

Having surveyed this elliptical history, the Note then uses the
trials of animals and inanimate objects as case studies in a more specu-
lative and theoretical analysis of the role and function?° of trials within
asociety. In addition to adjudicating the actual dispute involved, pop-
ular trials may also adjudicate among various discourses for describing
the world by creating narratives?! that help to shape the social con-

Finkelstein, supra note 12, at 58-59 (providing examples of classical sources mentioning
trials at the Prytaneion).

20 Critics have often attacked functionalist arguments for implying an unproved causal
link. See, e.g., Jon Elster, Ulysses and the Sirens: Studies in Rationality and Irrationality
32(1979) (“A large body of sociological literature seems to rest upon an implicit regulative
idea that if you can demonstrate that a given pattern has unintended, unrecognized and
beneficial effects, then you have also explained why it exists and persists.”). However, the
social functions of trials are not discussed in this Note for the purpose of showing why trials
exist, nor does this Note assert that the possible beneficial function of animal trials explain
why they took place. Rather, a discussion of social function is useful in order to recognize
the various cultural roles trials may fulfill.

21 Qver the past several decades, anthropologists, literary critics, and legal scholars
have increasingly studied the role of narratives in structuring our experience of the world.
See, e.g., Vincent Crapanzano, Tuhami: Portrait of a Moroccan (1980) (exploring conflict-
ing storytelling styles between anthropologist and subject); Jacques Derrida, Of Gram-
matology (Gayatri C. Spivak trans., 1974) (drawing on the work of linguist Ferdinand de
Saussure to argue that language provides no direct access to reality and therefore what we
call “reality” is really only a set of narrative conventions); Renato Rosaldo, Culture and
Truth: The Remaking of Social Analysis (1989) (advocating that social science
acknowledge the role of conflicting narratives and subjectivity in descriptions of reality);
The Anthropology of Experience (Victor W. Turner & Edward M. Bruner eds., 1986) (col-
lecting essays exploring the relationship between experience and narratives used to de-
scribe experience); Roland Barthes, Introduction to the Structural Analysis of Narratives,
in Image—Music—Text 79 (Stephen Heath trans., 1977) (using linguistics to construct, de-
scribe, and classify a theory of narratives); Claude Lévi-Strauss, The Effectiveness of Sym-
bols, in Structural Anthropology 186 (Claire Jacobsen & Brooke G. Schoepf trans., 1963)
(describing the use of narratives to encapsulate pain); Hayden White, The Value of Narra-
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struction of reality. In this view, trials serve as a genre of public dis-
course and storytelling; their social function stretches well beyond
either the concern for discovering the truth of an event, the need to
resolve disputes, or the imposition of retributive or deterrent justice.
Trials not only adjudicate the conflict that arises from the breach of a
social norm, but also provide a ritual?> mechanism that can help to
heal the community.

Part III identifies two ways in which trials can facilitate a commu-
nity’s healing process beyond the primary adjudication. First, trials
allow the community to domesticate chaos by providing a consensus
explanation of social reality to replace what would otherwise seem to
be frightening and uncontrollable activity. Chaotic and painful events
are thus brought within human jurisdiction and control through the
construction of a narrative that reflects the moral values of the com-
munity. Second, trials allow this consensus narrative to emerge
through a process that is inherently multivocal, as different points of
view are articulated on a moral stage prior to decision. Just as reli-
gious institutions create cultural stories to provide meaning in times of
crisis, so too trials, with their elaborate procedures and formal rules,

tivity in the Representation of Reality, in On Narrative 1, 2 (W.J.T. Mitchell ed., 1981)
(finding that “[n]arrative is a metacode, a human universal on the basis of which transcul-
tural messages about the nature of a shared reality can be transmitted”); Robert M. Cover,
Nomos and Narrative, 97 Harv. L. Rev. 4, 4 (1983) (arguing that “[n]o set of legal institu-
tions or prescriptions exists apart from the narratives that locate it and give it meaning”).
Narratives are now seen as encompassing almost any form of social discourse and not just
traditional narrative forms such as folk tales. See, e.g., Barthes, supra, at 79:
The narratives of the world are numberless. Narrative is first and foremost a prodi-
gious variety of genres . . . . [U]nder this almost infinite diversity of forms, narrative
is present in every age, in every place, in every society; it begins with the very history
of mankind and there nowhere is nor has been a people without narrative.
The focus on narratives allows critics to study how the vessel by which we impart social
knowledge—conversational forms, gestures, news items—itself constitutes our understand-
ing of reality.

22 The term “ritual” will be used throughout this Note to mean a formal, socially
standardized, and repetitive action wrapped in a web of symbolism that serves to channel
emotion, define experience, and guide understanding. This relatively broad definition fol-
lows the conceptual understanding employed by most contemporary anthropologists. Un-
til a generation ago, the term ritual was more often used only to describe supernatural or
religious rites. This earlier definition stemmed from Emile Durkheim’s influential state-
ment that rituals are “rules of conduct which prescribe how a man should comport himself
in the presence of . . . sacred objects.” Emile Durkheim, The Elementary Forms of Reli-
gious Life 56 (Joseph W. Swain trans., 1915). Durkheim believed that rituals were coercive
moral forces dictating right behavior and, as such, identified rituals with organized religion.
Because most contemporary cultural scholars focus on how all members in a culture use
the narratives produced by various social institutions to construct meaning, Durkheim’s
more limited view has had less influence. Instead, ritual has become “an analytical cate-
gory that helps us deal with the chaos of human experience and put it into a coherent
framework.” David I. Kertzer, Ritual, Politics and Power 8 (1988); see also id. at 1-14
(examining interplay of politics, symbolism, and ritual).
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create a mythic arena for expressing the great tensions and moral bat-
tles of the community.

In conclusion, this Note explores how an understanding of the
social function of trials may allow us to rethink their value in contem-
porary society. Although many of the postmodern political and criti-
cal strategies of the past thirty years have quite effectively exposed old
historical “truths” as mere products of hierarchy,?® the resulting
cacophony of competing voices threatens to dissolve any unified cul-
tural value system. By creating a coherent community vision from the
competition of diverse cultural narratives, trials may help to reinstill
new consensus values that do not simply return to the old oppressive
ones. If so, then trials, particularly those that receive widespread pub-
licity, may be seen as essential to maintaining the sense of a unified
culture. Far from being a quaint historical curiosity, the animal trials
may provide important insights for our own legal system.2*

I
TRIALS OF INANIMATE OBJECTS AND ANIMALS
IN ANCIENT GREECE AND MEDIEVAL EUROPE

The way in which we describe or conceptualize an experience ul-
timately creates the meaning we discover in that experience.?> As an-
thropologist Edward Bruner notes, “[i]f we write or tell about the
French Revolution, for example, we must decide where to begin and
where to end, which is not easy, so that by our arbitrary construction
of beginnings and endings we establish limits, frame the experience,
and thereby construct it.”2¢ In extreme cases, we may even change
our actions based on the way we plan to describe them later.2” The

23 “The skeptical and disrespectful rhetorical, antifoundational, and antiessentialist
moves of postmodernist writers are partly strategic devices. They are meant to disrupt and
erode the power of the grand normalizing discourses . . . .” Jane Flax, The Play of Justice,
in Disputed Subjects: Essays on Psychoanalysis, Politics and Philosophy 111, 114 (1993);
see also Joyce Appleby et al., Telling the Truth About History 1 (1994):

Once there was a single narrative of national history that most Americans accepted
as part of their heritage. Now there is an increasing emphasis on the diversity of
ethnic, racial, and gender experience and a deep skepticism about whether the narra-
tive of America’s achievements comprises anything more than a self-congratulatory
story masking the power of elites.

24 Professor John Langbein likewise has used medieval European judicial practices to
illuminate contemporary American criminal procedure in the context of plea bargaining.
See John H. Langbein, Torture and Plea Bargaining, 46 U. Chi. L. Rev. 3, 3-22 (1978).

25 See Edward M. Bruner, Experience and its Expressions, in The Anthropology of
Experience, supra note 21, at 3, 7-12.

26 Id. at 7.

27 See Renato Rosaldo, Ilongot Hunting as Story and Experience, in The Anthropology
of Experience, supra note 21, at 97 (describing the Ilongot of the Philippines, who some-
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narrative a culture creates to understand an event is an important part
of the meaning assigned to that event.

When faced with an act that transgresses society’s norms, but no
culpable human actor, the community has various conceptual options
for explaining the occurrence. For example, it may view the event as
an act of God and construct a narrative about human sin and punish-
ment; it may create order and rationality by trying to construct physi-
cal laws of cause and effect; or it may believe that the world is simply
random and chaotic. The following discussion demonstrates, how-
ever, that various cultures, including our own, have at times created a
narrative that redefines the accident as a crime and punishes an object
or animal as the guilty party.2®

Cultures have ascribed guilt even when there was no real belief
that the object could manifest intent or malice. Grafting a notion of
moral blame onto random misfortunes is a symbolic way of under-
standing and conceptualizing pain.?® The process not only expiates
the sadness and irrationality of the event itself, but also draws the
community together by asserting a moral order.3°

This Part begins with a brief survey of historical evidence about
the trials of inanimate objects in ancient Greece, and then describes
the trials of animals in Europe from the ninth to nineteenth centuries.
These trials scrupulously adhered to all the legal norms established for
human criminals. From the stay in prison to the appointment of coun-
sel, from the weighing of evidence to the ultimate judgment, the trials
demonstrate the extreme ways in which communities incorporated an-
imals into their sense of procedural justice.

A. Trials of Inanimate Objects

If some soulless thing should take away the soul from a human be-
ing, except in cases where it’s a lightning bolt or some such missile
coming from a god, but in the case of any of the other things that
may kill someone through his falling upon it or its falling upon
him—the next of kin should appoint the closest neighbor to be

times change their behavior in the forest during a hunt so as to return to the home camp
with a good story to tell).

28 Psychologist Nicholas Humphrey in fact proposes this function as his explanation of
the trials of inanimate objects and animals. See Humphrey, supra note 15, at xxvi.

29 See Lévi-Strauss, supra note 21, at 197-98 (arguing that cultural narratives give
shape to pain and allow for effective response to crisis).

30 See text accompanying notes 198-206 infra. Later sections of this Note argue that
trials can aid in the creation of a unifying cultural narrative because they create a ritual
forum for adjudicating competing discourses and then assert a consensus description of
social reality. Even when a trial serves no practical purpose, this social function may still
be present.




May 1994] PROSECUTION OF ANIMALS AND OBJECTS 295

judge, and thus remove the impious impurity from himself and the

whole family. The convicted party they should cast beyond the bor-

ders, just as was stated in the case of the class of living things.3!

In ancient Athens, one of the buildings on the acropolis, the
Prytaneion, was used as a ceremonial center of the city and as a site
for special social functions. In addition, a law court located in the
building was dedicated to hearing only three kinds of cases: those in
which 1) the murderer was unknown or could not be found; 2) the
death was caused by an inanimate object; or 3) an animal had killed a
human being.32

Classics scholar Walter Woodburn Hyde has gathered together
the few references to the Prytaneion that exist in the extant Greek
literature. He concludes that though ceremonial in character, the
trials observed ordinary procedural requirements.3® The proceedings
at the Prytaneion, like all other murder trials, took place in the open
air so that the judges would not be contaminated by moral pollution
emanating from the accused.34 In addition, if the accused were found
guilty, the court issued an order banishing the offending object or
animal beyond the borders of the city.35 As in other judicial proceed-
ings, jurisdiction was sometimes an issue at the Prytaneion. In one
instance, a boy was killed by a javelin while watching a man practice
in the gymnasium.3¢ The court was forced to determine whether the
boy, the man, or the javelin was to blame. Only if it were deemed to
be a trial of the javelin could the case be heard at the Prytaneion.3”

31 The Laws of Plato 269 (Thomas L. Pangle trans., 1980). Other Greek writers that
mention the practice are quoted in Finkelstein, supra note 12, at 58-59; see also Leo
Strauss, The Argument and the Action of Plato’s Laws 136 (1975) (arguing that the punish-
ment for such murders “does not serve the purpose of improvement or deterrence but that
of expiation of the family of the killed man”). Oddly, Strauss does not mention that the act
might be seen as a crime against the community’s order despite the fact that he focuses on
punishment in general as a means of safeguarding the health of the regime elsewhere in his
discussion of murder. See id. at 134.

32 Finkelstein, supra note 12, at 58; Hyde, supra note 1, at 696.

33 Hyde, supra note 1, at 696.

34 Id. at 696-97. See generally Jones, supra note 19, at 254-57 (discussing the concep-
tion of pollution in Ancient Greece and methods used to diminish its danger).

35 Jones, supra note 19, at 256-57. As recently as February 1994, the Governor of New
Jersey banished from the state a dog that bit a person, ending the dog’s three-year incarcer-
ation on death row. Robert Hanley, Taro Leaves Death Row, Jail, and New Jersey Soil, for
Good, N.Y. Times, Feb. 11, 1994, at B4; see also Jeff Stryker, The Dog Walks, N.Y. Times,
Feb. 3, 1994, at A21 (comparing the case to the medieval animal trials). Although the dog
was never formally charged with a crime or put on trial, the banishment mirrors the Greek
custom of exiling guilty objects beyond the boundaries of Athens.

36 Hyde, supra note 1, at 697-98.

37 1d. These jurisdictional questions were taken very seriously. According to Plutarch,
the great statesman Pericles once spent a whole day arguing with the sophist Protagoras
about just such an issue. See 1 Plutarch’s Lives 260 (Arthur H. Clough ed., 1961).
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Although there are no records of any Greek trials of animals,38
Aristotle refers to the fact that such trials were held at the Prytaneion:
“When [one] does not know who committed the offense, he institutes
proceedings against ‘the [unknown] who did the deed.” The [officials
at the Prytaneion] conduct prosecution[s] of inanimate things and ani-
mals also.”3?

Evidence exists that many societies throughout the world have
held formal proceedings and rituals against inanimate objects. Hyde
presents examples of actions against trees, rocks, arrows, swords, axes,
houses, boats, wooden idols, and even glaciers, for the damage done
to mountain valleys.#° Hyde argues that these trials were necessary to
restore the “moral equilibrium” of the community after a killing.4!
For the Greeks, guilt and punishment had to be ascribed to some per-
son or thing lest the Furies, avenging spirits of the dead person, create
misfortunes throughout the land.#? Indeed, whether the killing was
intentional or premeditated seems to have been irrelevant, for the pri-
mary purpose was to remove the moral pollution in the air created by
the murder.43

This search for a narrative of guilt in accidents caused by inani-
mate objects has survived in the British common law rule of the deo-

38 Hyde, supra note 1, at 700.

39 Aristotle, Constitution of Athens and Related Texts 135 (ch. 57) (Kurt Von Fritz &
Ernst Kapp trans., 1950).

40 See Hyde, supra note 1, at 724-26. Hyde states: “The . . . notion, that lifeless things
are . . . responsible agents like animals and men, can be evidenced from every stratum of
human society from the lowest to the highest.” Id. at 724. With only his anecdotal evi-
dence to support his statement, however, we must regard it as an overly broad
generalization.

Psychologist Nicholas Humphrey has found that the practice even extended to in-
stances when the bodies of criminals already dead were placed on trial. See Jack Smith,
Putting Animals, Bugs and Corpses on Trial Sounds Weird, But What’s a Body to Do?,
L.A. Times, July 21, 1987, § 5, at 1 (discussing Humphrey’s discoveries). For example, on
his accession in 896, Pope Stephen VI accused his predecessor, Formosus, of sacrilege. The
dead Pope’s body was exhumed, dressed in papal robes, and placed on a throne in St.
Peter’s. A deacon was assigned to defend him. On his conviction his body was stripped
and thrown into the Tiber River. Id.

41 Hyde, supra note 1, at 698. This sense of equilibrium is expressed frequently in
Greek dramas, where plagues, famine, storms, and other misfortunes in the natural world
are usually attributable to an unexpiated wrong within the society. See, e.g., Sophocles,
King Oedipus, in The Theban Plays 26-27 (E.F. Watling trans., 1947).

42 E.P. Evans, supra note 1, at 9. In the last play in Aeschylus’s Oresteia trilogy, it is to
placate the Furies of the slain Clytemnestra that Athena “remands” the case of Orestes to
a human court at Athens, beginning the age of human rather than divine law. See
Aeschylus, The Eumenities, in Oresteia 133, 151-52, 11. 470-89 (Richmond Lattimore trans.,
1953); see also Burt Neuborne, Ghosts in the Attic: Idealized Pluralism, Community and
Hate Speech, 27 Harv. C.R.-C.L. L. Rev. 371, 372 (1992) (“The Oresteia ushers in the
luminous idea of law, not force, as the mediator between self and community.”).

43 See Hyde, supra note 1, at 698.






May 1994] PROSECUTION OF ANIMALS AND OBJECTS 323

sion and, in support of the principle, referred to the Apostle Paul, who
had declared in the Bible that sin is not imputed where there is no
law.205

The safeguarding of justice itself, therefore, was part of the trial’s
function.2%6 These trials of animals and inanimate objects weighed the
various possible explanations of reality and then constructed a narra-
tive to assert cognitive control over chaos.

CONCLUSION

Law functions as one of the most pervasive discourses in our soci-
ety.27 As Alexis de Tocqueville wrote, “[t]here is hardly a political
question in the United States that does not sooner or later turn into a
judicial one.”208 If so, then we must recognize the role of the popular
trial in creating the narratives through which we understand reality.
Once we take seriously the idea that trials exist as much for the com-
munity as for the disputants, then there are many ramifications and
avenues for further study. Both academicians and legal practitioners
need to chart the range of narrative strategies available for inducing
belief within a popular trial.2%® There might also be increased study of
the social knowledge enacted in various historical trials, beyond the
four corners of the legal issues. Finally, there might be further discus-
sion about the efficacy and justice of trials conducted for primarily
symbolic reasons.

Likewise, there are important jurisprudential policy questions:
Do the rules of procedure and rules of evidence ensure the most effec-
tive expression of the various narratives at play in the trial??1°© Does
the heightened role of lawyers inhibit the expression of nonprofes-
sional or subversive narratives?2!! Will the increased dissemination of

205 1d. at 34-35; see also Romans 6:14.

206 See E. Cohen, Crossroads, supra note 1, at 110 (arguing that the animal trials, like all
rituals involving animals, were meant to affirm the “perception of justice in the universe”).

207 See Popular Trials, supra note 158, at 7.

208 Alexis de Tocqueville, Democracy in America 270 (J.P. Mayer ed., George Lawrence
trans., 1969).

209 For some examples of such scholarship, see generally Popular Trials, supra note 158;
see also Anthony G. Amsterdam & Randy Hertz, An Analysis of Closing Arguments to a
Jury, 37 N.Y.L. Sch. L. Rev. 55 (1992) (examining attorneys’ use of storytelling
techniques).

210 See, e.g., Edgar Lustgarten, The Murder and the Trial 3-4 (1958) (arguing that failure
of the discourse of trials to understand and account for human psychology led to an unjust
conviction); William Finnegan, Doubt, The New Yorker, Jan. 31, 1994, at 48 (expressing
frustration that jurors may make incorrect judgments because rules of evidence preclude
them from hearing the full story).

211 See, e.g., John M. Langbein, The Criminal Trial Before the Lawyers, 45 U. Chi. L.
Rev. 263, 282-83 (1978) (discussing forms of discourse prevalent in the “old Bailey” from
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trials on television and the simultaneous increase in public awareness
and debate enhance the ability of court proceedings to adjudicate na-
tional social issues?212 Do we need trials in product liability and mass
tort cases so that victims of sudden sadness can construct narratives to
encapsulate pain??13> How much do we lose by the fact that the vast
majority of cases, civil and criminal, never go to trial at all?214 Will
trials be better able to construct consensus narratives if the juries that
author those narratives represent diverse cultural backgrounds?215

Perhaps most important is the social question: in a multicultural,
post-deconstructionist society, where there are more available narra-

the 1670s to the mid-1730s that were later silenced as a result of the increased role of
lawyers at trial).

212 If Carlen is right that trials are primarily cultural performances for public consump-
tion, see text accompanying notes 181-82 supra, then it would seem that the more members
of the community with access to the event, the better. Throughout American history, pop-
ular trials such as the prosecutions of Scopes, Sacco and Vanzetti, the Rosenbergs, the
Chicago Seven, and the police officers accused of beating Rodney King have been catalysts
for major public debates and provided an effective way of defining and crystallizing impor-
tant social issues that might not have been achieved elsewhere in the political arena. See
Popular Trials, supra note 158, at 1.

213 See Lévi-Strauss, supra note 21, at 197-98; see also text accompanying notes 169-74
supra.

214 Martin Shapiro writes that as of 1981, 90% of American criminal cases were settled
by a guilty plea or its equivalent. See Martin Shapiro, Courts: A Comparative and Polit-
ical Analysis 53 (1981). Thus, “[t]he basic business of American criminal courts is not the
triadic resolution of disputes.” Id. Likewise, on the civil side, most lawsuits end in some
form of settlement. See Ellen J. Pollock & Edward Felsenthal, Federal Civil Cases Rarely
Reach a Trial, Wall St. J., June 27, 1990, at B2 (“Almost 95% of all private civil cases filed
in Federal courts never reach trial, ending instead in settlements or other pretrial disposi-
tions, according to a study by Rand Corp. Moreover, the percentage of cases tried appears
to be declining rapidly.”).

215 TIf so, then the recognition that trials construct narratives provides an additional justi-
fication for the Supreme Court’s recent limitations on the use of peremptory challenges
based on race and gender. See, e.g., Batson v. Kentucky, 476 U.S. 79 (1986) (forbidding
prosecutors from challenging jurors solely on the basis of race); J.E.B. v. Alabama, 114 S.
Ct. 1419 (1994) (extending Batson to peremptory challenges based on gender). The discus-
sion of this issue has generally been framed in terms of the rights either of defendants or of
the excluded jurors themselves. See, e.g., J.E.B., 114 S. Ct. at 1421 (“potential jurors, as
well as litigants, have an equal protection right to jury selection procedures that are free
from state-sponsored group stereotypes”); Batson, 476 U.S. at 85 (“defendant does have
the right to be tried by a jury whose members are selected pursuant to non-discriminatory
patterns”). The role of trials in constructing cultural narratives suggests, however, that a
more diverse jury panel is also necessary so that the broader community can accept the
resulting narrative as the product of true consensus. For example, if the jury in the first
trial of the police officers accused of beating Rodney King had been more racially-inte-
grated, it is likely that an identical verdict would have met with much less community
resistance. See Mauro, supra note 163; see also note 163 supra.
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tives216 than ever before and no fixed notion of truth?!? or morality,218
can popular trials play a role in adjudicating discourses and creating
consensus visions of reality that will help unify an increasingly diffuse
culture?21?

Asking such questions allows us to reexamine the value of trials
as instruments of social understanding, rather than merely as a means
of discovering the truth of an event or resolving disputes efficiently.
Often, trials may not be the best mechanisms for reaching the objec-
tive truth,22° and they are almost never the quickest way to resolve a
dispute. The logic of trials may well rest elsewhere, and this Note has
attempted to indicate how further reflection on that social logic can
lead to a more inclusive understanding of the cultural narratives law
constructs.

An appreciation of the community’s participation in trials will
also allow us to make more nuanced normative judgments about
whether the narrative function of trials should be encouraged or re-
sisted. The need to assert community values to understand irrational
events may seem relatively benign in the context of animal trials, but
the same social functions were also fulfilled by the witch trials,22!

216 See R. Rosaldo, supra note 21, at xviii (“[C]lassic modes of analysis, which in their
pure type rely exclusively on a detached observer using a neutral language to study a uni-
fied world of brute facts, no longer hold a monopoly on truth. Instead, they now share
disciplinary authority with other analytical perspectives.”).

217 The recognition of multiple voices has eroded the authority of many of the historical
verities underlying western culture. See, e.g., James D. Hunter, Culture Wars 215 (1991)
(“[The multiculturalist argument is that] [k]nowledge, in a word, is inherently biased. The
solution today, therefore, is to be more inclusive of different experiences, perspectives, and
truths, particularly those that have been ignored or silenced in the past . . . .”); see also note
23 supra. For a particularly blistering critique of postmodernist scholarship, see generally
Gertrude Himmelfarb, On Looking Into the Abyss: Untimely Thoughts on Culture and
Society (1994).

218 See Amitai Etzioni, The Spirit of Community 24 (1993) (“The problem is that the
waning of traditional values was not followed by a solid affirmation of new values; often
nothing filled the empty spaces that were left when we razed existing institutions.”).

219 See J. Appleby et al., supra note 23, at 8 (“We . . . see skepticism and relativism as
two-edged swords. They can be wielded against the powers that be to promote greater
inclusiveness, but they can also wound those committed to pursuing any kind of knowledge
whatsoever.).”

220 See Louis S. Raveson, Advocacy and Contempt: Constitutional Limitations on the
Judicial Contempt Power, 65 Wash. L. Rev. 477, 531 (1990) (arguing that “our entire sys-
tem of trial procedure and ethics compels any thinking person to wonder whether there
isn’t something else going on in judicial proceedings besides a serious search for the
truth”). \

221 For a discussion of the parallels between the trials of animals and witches, see Cohen,
Folklore, supra note 1, at 31-32; see also E. Cohen, Crossroads, supra note 1, at 85-99
(characterizing trials of women and Jews as rituals of exclusion). For an overview of Euro-
pean witch trials, see Brian P. Levack, The Witch-Hunt in Early Modern Europe (1987);
see also M. Douglas, supra note 175, at 102-03 (describing the tendency to view witches as
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which most of us would be quick to condemn. We may not always
want a judicial system that places the immediate needs of the commu-
nity ahead of other fundamental values. A consensus narrative may
not always be a just one. Yet, we cannot accurately conceptualize this
normative question until we understand the symbolic and narrative
impact of trials.

The proceedings discussed in this Note allow us to see that trials
can fulfill social roles distinct from what we usually view as the tradi-
tional function of courts. By examining the trials of animals and inani-
mate objects—behavior that seems so foreign to us—we may well gain
insight into our own psychological and social need for rituals of
justice.

marginalized figures possessing powers and characteristics different from and dangerous to
mainstream society).



